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ATTACHMENT TO AIA DOCUMENT A133-2019, Standard Form of Agreement Between 

Owner and Construction Manager as Constructor where the basis of payment is 

the Cost of the Work Plus a Fee with a Guaranteed Maximum Price. 

 

The provisions of this Attachment shall delete, modify, and supplement the 

provisions contained in the “Standard Form of Agreement Between Owner and 

Construction Manager as Constructor", AIA Document A133-2019 Edition. The 

provisions contained in this attachment shall supersede any conflicting 

provisions of the AIA Document. The term "Agency", as used in this 

Attachment, shall mean the United States of America, acting through the 

United States Department of Agriculture. 

 

ARTICLE 1, INITIAL INFORMATION 

 

Delete the following references from subparagraph 1.1.5: 

 

“accelerated or fast-track scheduling” 

 

Add the following subparagraphs and clauses to subparagraph 1.1.15: 

 

1.1.15.1 Build America, Buy America Act 

Domestic Preference Requirements for Federal Financial Assistance 

to Non-Federal Entities. Federal Financial Assistance to Non-

Federal Entities, defined pursuant to 2 CFR 200.1 as any State, 

local government, Indian tribe, Institution of Higher Education, 

or nonprofit organization, shall be governed by the requirements 

of Section 70914 of the Build America, Buy America Act (BABAA), 

under Title IX of the Infrastructure Investment and Jobs Act, 

Pub. L. 177-58. Any requests for waiver of these requirements 

must be submitted pursuant to USDA’s guidance available online at 

USDA's Build America Buy America website. 

 

1.1.15.1.1 This agreement is for services related to a 

project that is subject to the Build America, Buy America 

Act (BABAA) requirements under Title IX of the 

Infrastructure Investment and Jobs Act (“IIJA”), Pub. L. 

177-58. Absent an approved waiver, all iron, steel, 

manufactured products, and construction materials used in 

this project must be produced in the United States, as 

further outlined by the Office of Management and Budget’s 

Memorandum M-22-11, Initial Implementation Guidance on 

Application of Buy America Preference in Federal Financial 

Assistance Programs for Infrastructure, April 18,2022. 

 

1.1.15.1.2 The Construction Manager shall be responsible 

for: 

 

.1 Providing opinions of costs and revisions thereof 

that reflect compliance with BABAA requirements. 

 

  

https://www.rd.usda.gov/build-america-buy-america
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.2 Providing only those construction materials or 

manufactured products that meet BABAA 

requirements. Installation of materials or 

products that are not compliant with BABAA 

requirements shall be considered defective work. 

 

.3 Including manufacturer’s certification for BABAA 

requirements with all applicable submittals. If a 

specific manufacturer is used during subcontractor 

pricing, a statement that the manufacturer will 

comply with BABAA requirements must be included 

with the GMP submission. The Construction Manager 

shall comply with BABAA requirements, including 

coordination with manufacturers, distributors, and 

suppliers to correct deficiencies in any BABAA 

documentation. 

 

.4 Providing manufacturer’s certification for 

BABAA requirements with any change order for 

any new construction materials or manufactured 

products required by the change. 

 

.5 Certifying by submitting an application for 

payment, based in whole or in part on 

furnishing construction materials or 

manufactured products; that such materials and 

products, to the Construction Manager’s 

knowledge, are compliant with BABAA 

requirements. 

 

.6 Ensuring that the Architect / Engineer has 

been provided an approved manufacturer’s 

certification or waiver prior to items being 

delivered to the project site. 

 

.7 Certifying upon completion that all work and 

materials are in compliance with BABAA 

requirements. 

 

ARTICLE 3, CONSTRUCTION MANAGER’S RESPONSIBILITIES 

 

Delete the following from subparagraph 3.1.5: “accelerated or fast-

track” 

 

Insert subparagraph 3.2.1.1 as follows: 

 

3.2.1.1 Agency review and concurrence of the Guaranteed Maximum 

Price proposal is required prior to acceptance. 
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Insert subparagraph 3.2.6.1 as follows: 

 

3.2.6.1 The Guaranteed Maximum Price proposal and any amendments 

to this Agreement shall not be in full force and effect until 

concurred with in writing by a duly authorized representative of 

the Agency.  

 

ARTICLE 5, COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES 

 

Insert "ten" and "10" and “1% per month” and “12% per year” in the 

appropriate spaces in subparagraph 5.2.2. 

 

ARTICLE 6, COMPENSATION FOR CONSTRUCTION PHASE SERVICES 

 

Replace subparagraph 6.1.6 with the following: 

 

6.1.6 If the work is not substantially complete on or before this 

date, or within this period of time, or extension thereof granted 

by the Owner, damage will be sustained by the Owner and that it 

is and will be impracticable and extremely difficult to fix the 

actual damage which the Owner will sustain in the event of and by 

reason of such delays.  The Construction Manager shall pay to the 

Owner liquidated damages in the sum of $500.00 _____________ for 

each calendar day of delay.  Any sums that may be due the Owner 

as liquidated damages may be deducted from any monies due or to 

become due the Construction Manager under the Contract or may be 

collected from the Construction Manager's surety. 

 

ARTICLE 9, SUBCONTRACTORS AND OTHER AGREEMENTS 

 

Add the following to the end of paragraph 9.1: “The Contractor shall 

not contract with any person or entity declared ineligible under 

Federal laws or regulations from participating in federally assisted 

construction projects for to whom the Owner has made reasonable 

objection.  The Contractor shall not be required to contract with 

anyone to whom the Contractor has reasonable objection”. 

 

ARTICLE 11, PAYMENTS FOR CONSTRUCTION PHASE SERVICE 

 

Modify subparagraph 11.1.1 by adding the following: 

 

"using AIA Document G702, 'Application and Certificate for 

Payment,' or Form RD 1924-18, 'Partial Payment Estimate,'" after 

"Payment issued by the Architect”. 

 

“Agency concurrence is required on all Applications of Payment 

before payment is made” to the end of subparagraph 11.1.1. 

 

Insert "ten" and "10" in the appropriate spaces in subparagraph 11.1.3. 

 

Delete the following from subparagraph 11.1.7.1, clause.2: 

 

“or, if approved in writing in advance by the Owner, suitably 

stored off site at a location agreed upon in writing” 
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Insert the following retainage description in subparagraph 11.1.8.1: 

 

Per RD Regulations, all construction contracts shall contain 

adequate provisions for retainage.  No payments will be made that 

would deplete the retainage nor place in escrow any funds that 

are required for retainage nor invest the retainage for the 

benefit of the contractor.  The retainage shall not be less than 

an amount equal to 10% of an approved partial payment estimate 

until 50% of the work has been completed.  If the job is 

proceeding satisfactorily at 50% completion, further partial 

payments shall be made in full, however, previously retained 

amounts shall not be paid until construction is substantially 

complete.  Additional amounts may be retained if the job is not 

proceeding satisfactorily, but in no event shall the total 

retainage be more than 10% of the value of the work completed. 

Alternate industry-standard retainage proposals may be considered 

by RD when: 

 

.1 The retainage proposal is mandated by the State in which 

the project is located. 

 

.2 The retainage proposal does not add risk to the 

applicant and the Agency. 

 

Delete the following from subparagraph 11.1.10: 

 

“Except with the Owner’s prior approval,” 

 

Replace subparagraph 11.1.11 with the following: 

 

11.1.11 The Owner and the Construction Manager shall agree upon a 

mutually acceptable procedure for review and approval of payments 

to Subcontractors. Except with the Owner’s prior approval, 

payments to Subcontractors shall be subject to retention of not 

less than ten percent (10%). The Construction Manager shall 

execute subcontracts in accordance with those agreements. 

 

Replace subparagraph 11.2.2.3 with the following: 

 

11.2.2.3 If the Owner's auditors report the Cost of the Work as 

substantiated by the Construction Manager's final accounting to 

be less than claimed by the Construction Manager, the 

Construction Manager shall not be entitled to request mediation 

of the disputed amount without seeking an initial decision 

pursuant to Section 15.2 of A201-2017 unless the Owner 

specifically authorizes such action in writing.  If such action 

has been authorized by the Owner, the Construction Manager may 

make a request for mediation within 30 days after the 

Construction Manager's receipt of a copy of the Architect's final 

Certificate for Payment. 
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Insert subparagraph 11.2.5 as follows: 

 

11.2.5 Amounts withheld from the final payment to cover any 

incomplete Work are not considered retainage and shall not be 

paid to the Construction Manager until the work is completed and 

accepted by the Owner. Such withholdings shall not be less than 

150% of the estimated cost to complete the Work.   

 

Insert “1% per month” and “12% per year” in the appropriate spaces in 

paragraph 11.3. 

 

ARTICLE 14, MISCELLANEOUS PROVISIONS 

 

Add the following after the words “Exhibit B,” in subparagraph 

14.3.2.1: “AIA Document A201-2017,”. 

 

Add the following subparagraphs and clauses to paragraph 14.5: 

 

14.5.1 This Agreement and any amendments to this Agreement shall 

not be in full force and effect until concurred with in writing 

by a duly authorized representative of the Agency. The 

concurrence so evidenced by the Agency shall in no way commit the 

Agency to render financial assistance to the Owner and is without 

liability to the Agency for any payment thereunder, but in the 

event such assistance is provided, the concurrence shall signify 

that the provisions of this Agreement and any amendments to this 

Agreement are consistent with Agency requirements. 

 

ARTICLE 15, SCOPE OF THE AGREEMENT 

 

Delete the last sentence of paragraph 15.1 and replace it with the 

following: 

       

“This Agreement may be amended only by written instrument signed 

by Agency, the Owner, and the Construction Manager.” 

 

The following documents should be referenced, if applicable; in 

paragraph 15.2, clause .7: 

 

Attachment to the Standard Form of Agreement Between Owner and 

Construction Manager as Constructor (this Attachment) 

Attachment to the General Conditions of the Contract for 

Construction (RD Instruction 1942-A, Guide 27, Attachment  

  4)  

BABAA Supplemental Instructions to Subcontractors for Projects 

with a GMP 

Payment Bond 

Performance Bond  

Certification for Contracts, Grants and Loans (RD Instruction 

1940-Q, Exhibit A-1) 

Compliance Statement (Form RD 400-6) 

EEO Agreement (Form RD 400-1) 
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PAGE 24, OWNER AND CONSTRUCTION MANAGER SIGNATURE PAGE 

 

Delete the signature block and replace with the following: 

 

IN WITNESS WHEREOF, the parties hereto have executed, or caused to be 

executed by their duly authorized officials, this Agreement in duplicate on 

the respective dates indicated below: 

 

 

OWNER: 

 

ATTEST: _____________________        By _______________________________ 

 

Type Name ___________________        Type Name ________________________ 

 

Title _______________________        Title ____________________________ 

 

Date ________________________        Date _____________________________ 

 

 

CONSTRUCTION MANAGER: 

 

ATTEST: _____________________        By _______________________________ 

 

Type Name ___________________        Type Name ________________________ 

 

Title _______________________        Title ____________________________ 

 

Date ________________________        Date _____________________________ 

 

 

AGENCY CONCURRENCE: 

 

By ________________________________ 

 

Type Name _________________________ 

 

Title _____________________________ 

 

Date ______________________________ 

 

 

The concurrence so evidenced by the Agency shall in no way commit the Agency 

to render financial assistance to the Owner and is without liability to the 

Agency for any payment hereunder, but in the event such assistance is 

provided, the concurrence shall signify the provisions of this Agreement are 

consistent with Agency requirements. 
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EXHIBIT A: GUARANTEED MAXIMUM PRICE AMENDMENT 

 

ARTICLE A.2, DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

 

Delete subparagraph A.2.1 and associated option boxes in their entirety 

and replace with the following: 

 

A.2.1 The date of commencement shall be contained in the Notice 

to Proceed. 

 
 

 

o0o 

 



PAGE INTENTIONALLY BLANK



D
R

A
F

T

DRAFT  AIA
®

 Document A133® – 2019  

Exhibit A 

Guaranteed Maximum Price Amendment 

 

AIA Document A133 – 2019 Exhibit A. Copyright © 1991, 2003, 2009, and 2019. All rights reserved. “The American Institute of Architects,” 

“American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of 

Architects. This draft was produced at 12:36:21 ET on 10/28/2024 under Order No.4104247388 which expires on 12/07/2024, is not for resale, 

is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report 

copyright violations, e-mail docinfo@aiacontracts.com. 

User Notes:  (808858182) 

 

1 

 

ADDITIONS AND DELETIONS: 

The author of this document 

has added information 

needed for its completion. 

The author may also have 

revised the text of the 

original AIA standard form. 

An Additions and Deletions 

Report that notes added 

information as well as 

revisions to the standard 

form text is available from 

the author and should be 

reviewed. 

This document has important 

legal consequences. 

Consultation with an 

attorney is encouraged with 

respect to its completion 

or modification. 

AIA Document A201™–2017, 

General Conditions of the 

Contract for Construction, 

is adopted in this document 

by reference. Do not use 

with other general 

conditions unless this 

document is modified. 

ELECTRONIC COPYING of any 

portion of this AIA®  Document 

to another electronic file is 

prohibited and constitutes a 

violation of copyright laws 

as set forth in the footer of 

this document. 

This Amendment dated the «  » day of «  » in the year 2024, is incorporated into the 

accompanying AIA Document A133™–2019, Standard Form of Agreement Between 

Owner and Construction Manager as Constructor where the basis of payment is the Cost 

of the Work Plus a Fee with a Guaranteed Maximum Price dated the «  » day of «  » in 

the year 2024 (the “Agreement”) 

(In words, indicate day, month, and year.) 

 
for the following PROJECT: 
(Name and address or location) 

 

CSI LeRoy Craig Jerome Center 

Jerome, Idaho 

 

THE OWNER: 
(Name, legal status, and address) 

 

College of Southern Idaho 

315 Falls Avenue 

Twin Falls, Idaho 83303 

 

THE CONSTRUCTION MANAGER: 
(Name, legal status, and address) 

 

Starr Corporation 

2995 E. 3600 N 

Twin Falls, Idaho 83303 
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PROFESSIONALS, AND SUPPLIERS 
 

ARTICLE A.1   GUARANTEED MAXIMUM PRICE 
§ A.1.1 Guaranteed Maximum Price 
Pursuant to Section 3.2.6 of the Agreement, the Owner and Construction Manager 

hereby amend the Agreement to establish a Guaranteed Maximum Price. As agreed by 

the Owner and Construction Manager, the Guaranteed Maximum Price is an amount that 

the Contract Sum shall not exceed. The Contract Sum consists of the Construction 

Manager’s Fee plus the Cost of the Work, as that term is defined in Article 6 of the 

Agreement. 
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§ A.1.1.1 The Contract Sum is guaranteed by the Construction Manager not to exceed  «  » ($ «  » ), subject to additions 

and deductions by Change Order as provided in the Contract Documents. 

 

§ A.1.1.2 Itemized Statement of the Guaranteed Maximum Price. Provided below is an itemized statement of the 

Guaranteed Maximum Price organized by trade categories, including allowances; the Construction Manager’s 

contingency; alternates; the Construction Manager’s Fee; and other items that comprise the Guaranteed Maximum Price 

as defined in Section 3.2.1 of the Agreement. 

(Provide itemized statement below or reference an attachment.) 

 

«  » 

 

§ A.1.1.3 The Construction Manager’s Fee is set forth in Section 6.1.2 of the Agreement. 

 

§ A.1.1.4 The method of adjustment of the Construction Manager’s Fee for changes in the Work is set forth in Section 

6.1.3 of the Agreement. 

 

§ A.1.1.5 Alternates 
§ A.1.1.5.1 Alternates, if any, included in the Guaranteed Maximum Price: 

 

Item Price 
    

 

§ A.1.1.5.2 Subject to the conditions noted below, the following alternates may be accepted by the Owner following 

execution of this Exhibit A. Upon acceptance, the Owner shall issue a Modification to the Agreement. 

(Insert below each alternate and the conditions that must be met for the Owner to accept the alternate.) 

 

Item Price Conditions for Acceptance 

     

 

§ A.1.1.6 Unit prices, if any: 

(Identify the item and state the unit price and quantity limitations, if any, to which the unit price will be applicable.) 

 

Item Units and Limitations Price per Unit ($0.00) 

     

 

ARTICLE A.2   DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 
§ A.2.1 The date of commencement of the Work shall be: 

(Check one of the following boxes.) 

 

 [ «  » ] The date of execution of this Amendment. 

 

 [ «  » ] Established as follows: 

 (Insert a date or a means to determine the date of commencement of the Work.) 

 

«  » 

 

If a date of commencement of the Work is not selected, then the date of commencement shall be the date of execution of 

this Amendment. 

 

§ A.2.2 Unless otherwise provided, the Contract Time is the period of time, including authorized adjustments, allotted in 

the Contract Documents for Substantial Completion of the Work. The Contract Time shall be measured from the date of 

commencement of the Work. 

 

§ A.2.3 Substantial Completion 
§ A.2.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Construction 

Manager shall achieve Substantial Completion of the entire Work: 
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(Check one of the following boxes and complete the necessary information.) 

 

 [ «  » ] Not later than «  » ( «  » ) calendar days from the date of commencement of the Work. 

 

 [ «  » ] By the following date: «  » 

 

§ A.2.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work 

are to be completed prior to Substantial Completion of the entire Work, the Construction Manager shall achieve 

Substantial Completion of such portions by the following dates: 

 

Portion of Work Substantial Completion Date 
    

 

§ A.2.3.3 If the Construction Manager fails to achieve Substantial Completion as provided in this Section A.2.3, 

liquidated damages, if any, shall be assessed as set forth in Section 6.1.6 of the Agreement. 

 

ARTICLE A.3   INFORMATION UPON WHICH AMENDMENT IS BASED 
§ A.3.1 The Guaranteed Maximum Price and Contract Time set forth in this Amendment are based on the Contract 

Documents and the following: 

 

§ A.3.1.1 The following Supplementary and other Conditions of the Contract: 

 

Document Title Date Pages 

      

 

§ A.3.1.2 The following Specifications: 

(Either list the Specifications here, or refer to an exhibit attached to this Amendment.) 

 

«  » 

 

Section Title Date Pages 

      

 

§ A.3.1.3 The following Drawings: 

(Either list the Drawings here, or refer to an exhibit attached to this Amendment.) 

 

«  » 

 

Number Title Date 
     

 

§ A.3.1.4 The Sustainability Plan, if any: 

(If the Owner identified a Sustainable Objective in the Owner’s Criteria, identify the document or documents that 

comprise the Sustainability Plan by title, date and number of pages, and include other identifying information. The 

Sustainability Plan identifies and describes the Sustainable Objective; the targeted Sustainable Measures; 

implementation strategies selected to achieve the Sustainable Measures; the Owner’s and Construction Manager’s 

roles and responsibilities associated with achieving the Sustainable Measures; the specific details about design reviews, 

testing or metrics to verify achievement of each Sustainable Measure; and the Sustainability Documentation required 

for the Project, as those terms are defined in Exhibit C to the Agreement.) 

 

Title Date Pages 
     

 

Other identifying information:  

 

§ A.3.1.5 Allowances, if any, included in the Guaranteed Maximum Price: 

(Identify each allowance.) 
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Item Price 
    

 

§ A.3.1.6 Assumptions and clarifications, if any, upon which the Guaranteed Maximum Price is based: 

(Identify each assumption and clarification.) 

 

«  » 

 

§ A.3.1.7 The Guaranteed Maximum Price is based upon the following other documents and information: 

(List any other documents or information here, or refer to an exhibit attached to this Amendment.) 

 

«  » 

 

ARTICLE A.4   CONSTRUCTION MANAGER’S CONSULTANTS, CONTRACTORS, DESIGN PROFESSIONALS, AND 
SUPPLIERS 
§ A.4.1 The Construction Manager shall retain the consultants, contractors, design professionals, and suppliers, 

identified below: 

(List name, discipline, address, and other information.) 

 

«  » 

 

This Amendment to the Agreement entered into as of the day and year first written above. 

 

 

       

OWNER (Signature)  CONSTRUCTION MANAGER (Signature) 

«  »«  »  «  »«  » 

(Printed name and title)  (Printed name and title) 
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ADDITIONS AND DELETIONS: 

The author of this document 

has added information 

needed for its completion. 

The author may also have 

revised the text of the 

original AIA standard form. 

An Additions and Deletions 

Report that notes added 

information as well as 

revisions to the standard 

form text is available from 

the author and should be 

reviewed. 

This document has important 

legal consequences. 

Consultation with an 

attorney is encouraged with 

respect to its completion 

or modification. 

This document is intended 

to be used in conjunction 

with AIA Document A201™–

2017, General Conditions of 

the Contract for 

Construction. Article 11 of 

A201™–2017 contains 

additional insurance 

provisions. 

ELECTRONIC COPYING of any 

portion of this AIA®  Document 

to another electronic file is 

prohibited and constitutes a 

violation of copyright laws 

as set forth in the footer of 

this document. 

This Insurance and Bonds Exhibit is part of the Agreement, between the Owner and the 

Construction Manager, dated the «  » day of «  » in the year 2024 

(In words, indicate day, month and year.) 

 

for the following PROJECT: 

(Name and location or address) 

 

CSI LeRoy Craig Jerome Center 

Jerome, Idaho 

 

THE OWNER: 
(Name, legal status, and address) 

 

College of Southern Idaho 

315 Falls Avenue 

Twin Falls, Idaho 83303 

 

THE CONSTRUCTION MANAGER: 
(Name, legal status, and address) 

 

Starr Corporation 

2995 E 3600 N 

Twin Falls, Idaho 83303 

 

TABLE OF ARTICLES 
 
B.1 GENERAL 
 
B.2 OWNER’S INSURANCE 
 
B.3 CONSTRUCTION MANAGER’S INSURANCE AND BONDS 
 
B.4 SPECIAL TERMS AND CONDITIONS 
 

ARTICLE B.1   GENERAL 
The Owner and Construction Manager shall purchase and maintain insurance, and 

provide bonds, as set forth in this Exhibit. As used in this Exhibit, the term General 

Conditions refers to AIA Document A201™–2017, General Conditions of the Contract 

for Construction. 

 

ARTICLE B.2   OWNER’S INSURANCE 
§ B.2.1 General 
Prior to commencement of the Work, the Owner shall secure the insurance, and provide 

evidence of the coverage, required under this Article B.2 and, upon the Construction 

Manager’s request, provide a copy of the property insurance policy or policies required 

by Section B.2.3. The copy of the policy or policies provided shall contain all applicable 

conditions, definitions, exclusions, and endorsements. 
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§ B.2.2 Liability Insurance 
The Owner shall be responsible for purchasing and maintaining the Owner’s usual general liability insurance. 

 

§ B.2.3 Required Property Insurance 
§ B.2.3.1 Unless this obligation is placed on the Construction Manager pursuant to Section B.3.3.2.1, the Owner 

shall purchase and maintain, from an insurance company or insurance companies lawfully authorized to issue 

insurance in the jurisdiction where the Project is located, property insurance written on a builder's risk “all-risks” 

completed value or equivalent policy form and sufficient to cover the total value of the entire Project on a 

replacement cost basis. The Owner’s property insurance coverage shall be no less than the amount of the initial 

Contract Sum, plus the value of subsequent Modifications and labor performed and materials or equipment supplied 

by others. The property insurance shall be maintained until Substantial Completion and thereafter as provided in 

Section B.2.3.1.3, unless otherwise provided in the Contract Documents or otherwise agreed in writing by the parties 

to this Agreement. This insurance shall include the interests of the Owner, Construction Manager, Subcontractors, 

and Sub-subcontractors in the Project as insureds. This insurance shall include the interests of mortgagees as loss 

payees. 

 

§ B.2.3.1.1 Causes of Loss. The insurance required by this Section B.2.3.1 shall provide coverage for direct 

physical loss or damage, and shall not exclude the risks of fire, explosion, theft, vandalism, malicious mischief, 

collapse, earthquake, flood, or windstorm. The insurance shall also provide coverage for ensuing loss or resulting 

damage from error, omission, or deficiency in construction methods, design, specifications, workmanship, or 

materials. Sub-limits, if any, are as follows: 

(Indicate below the cause of loss and any applicable sub-limit.) 

 

Cause of Loss Sub-Limit 
    

 

§ B.2.3.1.2 Specific Required Coverages. The insurance required by this Section B.2.3.1 shall provide coverage for 

loss or damage to falsework and other temporary structures, and to building systems from testing and startup. The 

insurance shall also cover debris removal, including demolition occasioned by enforcement of any applicable legal 

requirements, and reasonable compensation for the Architect’s and Construction Manager’s services and expenses 

required as a result of such insured loss, including claim preparation expenses. Sub-limits, if any, are as follows: 

(Indicate below type of coverage and any applicable sub-limit for specific required coverages.) 

 

Coverage Sub-Limit 
    

 

§ B.2.3.1.3 Unless the parties agree otherwise, upon Substantial Completion, the Owner shall continue the insurance 

required by Section B.2.3.1 or, if necessary, replace the insurance policy required under Section B.2.3.1 with 

property insurance written for the total value of the Project that shall remain in effect until expiration of the period 

for correction of the Work set forth in Section 12.2.2 of the General Conditions. 

 

§ B.2.3.1.4 Deductibles and Self-Insured Retentions. If the insurance required by this Section B.2.3 is subject to 

deductibles or self-insured retentions, the Owner shall be responsible for all loss not covered because of such 

deductibles or retentions. 

 

§ B.2.3.2 Occupancy or Use Prior to Substantial Completion. The Owner’s occupancy or use of any completed or 

partially completed portion of the Work prior to Substantial Completion shall not commence until the insurance 

company or companies providing the insurance under Section B.2.3.1 have consented in writing to the continuance 

of coverage. The Owner and the Construction Manager shall take no action with respect to partial occupancy or use 

that would cause cancellation, lapse, or reduction of insurance, unless they agree otherwise in writing. 

 

§ B.2.3.3 Insurance for Existing Structures 
If the Work involves remodeling an existing structure or constructing an addition to an existing structure, the Owner 

shall purchase and maintain, until the expiration of the period for correction of Work as set forth in Section 12.2.2 of 

the General Conditions, “all-risks” property insurance, on a replacement cost basis, protecting the existing structure 
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against direct physical loss or damage from the causes of loss identified in Section B.2.3.1, notwithstanding the 

undertaking of the Work. The Owner shall be responsible for all co-insurance penalties. 

 

§ B.2.4 Optional Extended Property Insurance. 
The Owner shall purchase and maintain the insurance selected and described below. 

(Select the types of insurance the Owner is required to purchase and maintain by placing an X in the box(es) next to 

the description(s) of selected insurance. For each type of insurance selected, indicate applicable limits of coverage 

or other conditions in the fill point below the selected item.) 

 

[ «  » ] § B.2.4.1 Loss of Use, Business Interruption, and Delay in Completion Insurance, to reimburse the 

Owner for loss of use of the Owner’s property, or the inability to conduct normal operations due to a 

covered cause of loss. 

 

«  » 

 

[ «  » ] § B.2.4.2 Ordinance or Law Insurance, for the reasonable and necessary costs to satisfy the minimum 

requirements of the enforcement of any law or ordinance regulating the demolition, construction, 

repair, replacement or use of the Project. 

 

«  » 

 

[ «  » ] § B.2.4.3 Expediting Cost Insurance, for the reasonable and necessary costs for the temporary repair of 

damage to insured property, and to expedite the permanent repair or replacement of the damaged 

property. 

 

«  » 

 

[ «  » ] § B.2.4.4 Extra Expense Insurance, to provide reimbursement of the reasonable and necessary excess 

costs incurred during the period of restoration or repair of the damaged property that are over and 

above the total costs that would normally have been incurred during the same period of time had no 

loss or damage occurred. 

 

«  » 

 

[ «  » ] § B.2.4.5 Civil Authority Insurance, for losses or costs arising from an order of a civil authority 

prohibiting access to the Project, provided such order is the direct result of physical damage covered 

under the required property insurance. 

 

«  » 

 

[ «  » ] § B.2.4.6 Ingress/Egress Insurance, for loss due to the necessary interruption of the insured’s business 

due to physical prevention of ingress to, or egress from, the Project as a direct result of physical 

damage. 

 

«  » 

 

[ «  » ] § B.2.4.7 Soft Costs Insurance, to reimburse the Owner for costs due to the delay of completion of the 

Work, arising out of physical loss or damage covered by the required property insurance: including 

construction loan fees; leasing and marketing expenses; additional fees, including those of architects, 

engineers, consultants, attorneys and accountants, needed for the completion of the construction, 

repairs, or reconstruction; and carrying costs such as property taxes, building permits, additional 

interest on loans, realty taxes, and insurance premiums over and above normal expenses. 

 

«  » 
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§ B.2.5 Other Optional Insurance. 
The Owner shall purchase and maintain the insurance selected below. 

(Select the types of insurance the Owner is required to purchase and maintain by placing an X in the box(es) next to 

the description(s) of selected insurance.) 

 

[ «  » ] § B.2.5.1 Cyber Security Insurance for loss to the Owner due to data security and privacy breach, 

including costs of investigating a potential or actual breach of confidential or private information. 

(Indicate applicable limits of coverage or other conditions in the fill point below.) 

 

«  » 

 

[ «  » ] § B.2.5.2 Other Insurance 

(List below any other insurance coverage to be provided by the Owner and any applicable limits.) 

 

Coverage Limits 
    

 

ARTICLE B.3   CONSTRUCTION MANAGER’S INSURANCE AND BONDS 
§ B.3.1 General 
§ B.3.1.1 Certificates of Insurance. The Construction Manager shall provide certificates of insurance acceptable to 

the Owner evidencing compliance with the requirements in this Article B.3 at the following times: (1) prior to 

commencement of the Work; (2) upon renewal or replacement of each required policy of insurance; and (3) upon the 

Owner’s written request. An additional certificate evidencing continuation of commercial liability coverage, 

including coverage for completed operations, shall be submitted with the final Application for Payment and 

thereafter upon renewal or replacement of such coverage until the expiration of the periods required by 

Section B.3.2.1 and Section B.3.3.1. The certificates will show the Owner as an additional insured on the 

Construction Manager’s Commercial General Liability and excess or umbrella liability policy or policies. 

 

§ B.3.1.2 Deductibles and Self-Insured Retentions. The Construction Manager shall disclose to the Owner any 

deductible or self- insured retentions applicable to any insurance required to be provided by the Construction 

Manager. 

 

§ B.3.1.3 Additional Insured Obligations. To the fullest extent permitted by law, the Construction Manager shall 

cause the commercial general liability coverage to include (1) the Owner, the Architect, and the Architect’s 

consultants as additional insureds for claims caused in whole or in part by the Construction Manager’s negligent acts 

or omissions during the Construction Manager’s operations; and (2) the Owner as an additional insured for claims 

caused in whole or in part by the Construction Manager’s negligent acts or omissions for which loss occurs during 

completed operations. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 

general liability insurance policies and shall apply to both ongoing and completed operations. To the extent 

commercially available, the additional insured coverage shall be no less than that provided by Insurance Services 

Office, Inc. (ISO) forms CG 20 10 07 04, CG 20 37 07 04, and, with respect to the Architect and the Architect’s 

consultants, CG 20 32 07 04. 

 

§ B.3.2 Construction Manager’s Required Insurance Coverage 
§ B.3.2.1 The Construction Manager shall purchase and maintain the following types and limits of insurance from an 

insurance company or insurance companies lawfully authorized to issue insurance in the jurisdiction where the 

Project is located. The Construction Manager shall maintain the required insurance until the expiration of the period 

for correction of Work as set forth in Section 12.2.2 of the General Conditions, unless a different duration is stated 

below: 

(If the Construction Manager is required to maintain insurance for a duration other than the expiration of the 

period for correction of Work, state the duration.) 

 

«  » 
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§ B.3.2.2 Commercial General Liability 
§ B.3.2.2.1 Commercial General Liability insurance for the Project written on an occurrence form with policy limits 

of not less than «  » ($ «  » ) each occurrence, «  » ($ «  » ) general aggregate, and «  » ($ «  » ) aggregate for 

products-completed operations hazard, providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 

and death of any person; 

.2 personal injury and advertising injury; 

.3 damages because of physical damage to or destruction of tangible property, including the loss of use 

of such property; 

.4 bodily injury or property damage arising out of completed operations; and 

.5 the Construction Manager’s indemnity obligations under Section 3.18 of the General Conditions. 

 

§ B.3.2.2.2 The Construction Manager’s Commercial General Liability policy under this Section B.3.2.2 shall not 

contain an exclusion or restriction of coverage for the following: 

.1 Claims by one insured against another insured, if the exclusion or restriction is based solely on the 

fact that the claimant is an insured, and there would otherwise be coverage for the claim. 

.2 Claims for property damage to the Construction Manager’s Work arising out of the products-

completed operations hazard where the damaged Work or the Work out of which the damage arises 

was performed by a Subcontractor. 

.3 Claims for bodily injury other than to employees of the insured. 

.4 Claims for indemnity under Section 3.18 of the General Conditions arising out of injury to employees 

of the insured. 

.5 Claims or loss excluded under a prior work endorsement or other similar exclusionary language. 

.6 Claims or loss due to physical damage under a prior injury endorsement or similar exclusionary 

language. 

.7 Claims related to residential, multi-family, or other habitational projects, if the Work is to be 

performed on such a project. 

.8 Claims related to roofing, if the Work involves roofing. 

.9 Claims related to exterior insulation finish systems (EIFS), synthetic stucco or similar exterior 

coatings or surfaces, if the Work involves such coatings or surfaces. 

.10 Claims related to earth subsidence or movement, where the Work involves such hazards. 

.11 Claims related to explosion, collapse and underground hazards, where the Work involves such 

hazards. 

 

§ B.3.2.3 Automobile Liability covering vehicles owned, and non-owned vehicles used, by the Construction 

Manager, with policy limits of not less than «  » ($ «  » ) per accident, for bodily injury, death of any person, and 

property damage arising out of the ownership, maintenance and use of those motor vehicles along with any other 

statutorily required automobile coverage. 

 

§ B.3.2.4 The Construction Manager may achieve the required limits and coverage for Commercial General Liability 

and Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided 

such primary and excess or umbrella insurance policies result in the same or greater coverage as the coverages 

required under Section B.3.2.2 and B.3.2.3, and in no event shall any excess or umbrella liability insurance provide 

narrower coverage than the primary policy. The excess policy shall not require the exhaustion of the underlying 

limits only through the actual payment by the underlying insurers. 

 

§ B.3.2.5 Workers’ Compensation at statutory limits. 

 

§ B.3.2.6 Employers’ Liability with policy limits not less than «  » ($ «  » ) each accident, «  » ($ «  » ) each 

employee, and «  » ($ «  » ) policy limit. 

 

§ B.3.2.7 Jones Act, and the Longshore & Harbor Workers’ Compensation Act, as required, if the Work involves 

hazards arising from work on or near navigable waterways, including vessels and docks  
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§ B.3.2.8 If the Construction Manager is required to furnish professional services as part of the Work, the 

Construction Manager shall procure Professional Liability insurance covering performance of the professional 

services, with policy limits of not less than «  » ($ «  » ) per claim and «  » ($ «  » ) in the aggregate. 

 

§ B.3.2.9 If the Work involves the transport, dissemination, use, or release of pollutants, the Construction Manager 

shall procure Pollution Liability insurance, with policy limits of not less than «  » ($ «  » ) per claim and «  » ($ «  » ) 

in the aggregate. 

 

§ B.3.2.10 Coverage under Sections B.3.2.8 and B.3.2.9 may be procured through a Combined Professional Liability 

and Pollution Liability insurance policy, with combined policy limits of not less than «  » ($ «  » ) per claim and «  » 

($ «  » ) in the aggregate. 

 

§ B.3.2.11 Insurance for maritime liability risks associated with the operation of a vessel, if the Work requires such 

activities, with policy limits of not less than «  » ($ «  » ) per claim and «  » ($ «  » ) in the aggregate. 

 

§ B.3.2.12 Insurance for the use or operation of manned or unmanned aircraft, if the Work requires such activities, 

with policy limits of not less than «  » ($ «  » ) per claim and «  » ($ «  » ) in the aggregate. 

 

§ B.3.3 Construction Manager’s Other Insurance Coverage 
§ B.3.3.1 Insurance selected and described in this Section B.3.3 shall be purchased from an insurance company or 

insurance companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The 

Construction Manager shall maintain the required insurance until the expiration of the period for correction of Work 

as set forth in Section 12.2.2 of the General Conditions, unless a different duration is stated below: 

(If the Construction Manager is required to maintain any of the types of insurance selected below for a duration 

other than the expiration of the period for correction of Work, state the duration.) 

 

«  » 

 

§ B.3.3.2 The Construction Manager shall purchase and maintain the following types and limits of insurance in 

accordance with Section B.3.3.1. 

(Select the types of insurance the Construction Manager is required to purchase and maintain by placing an X in the 

box(es) next to the description(s) of selected insurance. Where policy limits are provided, include the policy limit in 

the appropriate fill point.) 

 

[ «  » ] § B.3.3.2.1 Property insurance of the same type and scope satisfying the requirements identified in 

Section B.2.3, which, if selected in this Section B.3.3.2.1, relieves the Owner of the responsibility to 

purchase and maintain such insurance except insurance required by Section B.2.3.1.3 and 

Section B.2.3.3. The Construction Manager shall comply with all obligations of the Owner under 

Section B.2.3 except to the extent provided below. The Construction Manager shall disclose to the 

Owner the amount of any deductible, and the Owner shall be responsible for losses within the 

deductible. Upon request, the Construction Manager shall provide the Owner with a copy of the 

property insurance policy or policies required. The Owner shall adjust and settle the loss with the 

insurer and be the trustee of the proceeds of the property insurance in accordance with Article 11 of 

the General Conditions unless otherwise set forth below: 

(Where the Construction Manager’s obligation to provide property insurance differs from the 

Owner’s obligations as described under Section B.2.3, indicate such differences in the space below. 

Additionally, if a party other than the Owner will be responsible for adjusting and settling a loss with 

the insurer and acting as the trustee of the proceeds of property insurance in accordance with Article 

11 of the General Conditions, indicate the responsible party below.) 

 

«  » 

 

[ «  » ] § B.3.3.2.2 Railroad Protective Liability Insurance, with policy limits of not less than «  » ($ «  » ) per 

claim and «  » ($ «  » ) in the aggregate, for Work within fifty (50) feet of railroad property. 

 

[ «  » ] § B.3.3.2.3 Asbestos Abatement Liability Insurance, with policy limits of not less than «  » ($ «  » ) per 
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claim and «  » ($ «  » ) in the aggregate, for liability arising from the encapsulation, removal, 

handling, storage, transportation, and disposal of asbestos-containing materials. 

 

[ «  » ] § B.3.3.2.4 Insurance for physical damage to property while it is in storage and in transit to the 

construction site on an “all-risks” completed value form. 

 

[ «  » ] § B.3.3.2.5 Property insurance on an “all-risks” completed value form, covering property owned by 

the Construction Manager and used on the Project, including scaffolding and other equipment. 

 

[ «  » ] § B.3.3.2.6 Other Insurance 

(List below any other insurance coverage to be provided by the Construction Manager and any 

applicable limits.) 

 

Coverage Limits 
    

 

§ B.3.4 Performance Bond and Payment Bond 
The Construction Manager shall provide surety bonds, from a company or companies lawfully authorized to issue 

surety bonds in the jurisdiction where the Project is located, as follows: 

(Specify type and penal sum of bonds.) 

 

Type Penal Sum ($0.00) 

Payment Bond    

Performance Bond  

 

Payment and Performance Bonds shall be AIA Document A312™, Payment Bond and Performance Bond, or 

contain provisions identical to AIA Document A312™, current as of the date of this Agreement. 

 

ARTICLE B.4   SPECIAL TERMS AND CONDITIONS 
Special terms and conditions that modify this Insurance and Bonds Exhibit, if any, are as follows: 

 

«  » 
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ATTACHMENT TO AIA DOCUMENT A201-2017, General Conditions of the 

Contract for Construction 

 

The provisions of this attachment shall delete, modify and supplement 

the provisions contained in the "General Conditions of the Contract for 

Construction,” AIA Document A201-2017 Edition.  The provisions 

contained in this attachment will supersede any conflicting provisions 

of the AIA Document.  The term "Agency,” as used in this Attachment, 

shall mean the United States of America, acting through the United 

States Department of Agriculture. 

 

ARTICLE 1, GENERAL PROVISIONS 

 

Delete the words ", (3) a Construction Change Directive," from 

subparagraph 1.1.1. 

 

Add the following subparagraphs to paragraph 1.1: 

 

1.1.9 Build America, Buy America Act (BABAA) – Requirements 

instituted by the Bipartisan Infrastructure Law of 2021 

mandating domestic preference that all iron and steel, 

manufactured products, and construction materials are 

produced in the United States. 

 

1.1.9.1 Construction Materials – Those articles, 

materials, or supply – other than an item of 

primarily iron or steel; a manufactured product; 

cement and cementitious materials; aggregates such as 

stone, sand, or gravel; or aggregate binding agents or 

additives – that are or consist primarily of: non-

ferrous metals, plastic and polymer-based products, 

glass, lumber or drywall. 

 

1.1.9.2 Manufactured Product – Items assembled out of 

components, or otherwise made or processed from raw 

materials into finished products. Manufactured 

products must be manufactured (assembled) in the 

United States, and the cost of components that were 

mined, produced, or manufactured in the United States 

must be greater than 55 percent of the total cost of 

all components of the project. 

 

1.1.9.3 Manufacturer’s Certification – Documentation 

provided by a Manufacturer, certifying that the items 

provided by Manufacturer meet the domestic preference 

requirements of BABAA. 
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ARTICLE 2, OWNER 

 

Delete subparagraph 2.3.6 and substitute the following: 

 

2.3.6 The Owner shall furnish to the Contractor, free of 

charge,four ________ copies of the Contract Documents 

necessary for execution of the Work. Additional copies will 

be available from the Architect at the cost of reproduction 

and handling.  

 

ARTICLE 3: CONTRACTOR 

 

Add the following sentence to the end of subparagraph 3.3.2: “Any 

additional costs that may result from any such acts and 

omissions will be the responsibility of the Contractor.” 

 

Add the following subparagraph to subparagraph 3.3.3: 

 

3.3.3.1 The Contractor shall advise the Owner of all 

required tests, inspections, and reports. The Contractor 

shall furnish coordination of such tests and inspections 

and shall advise the Owner and Agency of the results of 

same. Copies of all test results shall be furnished to the 

Owner, the Architect, and the Agency, as appropriate. 

 

Add the following subparagraph to paragraph 3.7: 

 

3.7.3.1 The Contractor shall comply with the Federal 

Requirement for Domestic Preference: Iron and steel 

products, Manufactured Products, and Construction Materials 

used in this project shall comply with the Build America, 

Buy America Act (BABAA) requirements mandated by Title IX 

of the Infrastructure Investment and Jobs Act (“IIJA”), 

Pub. L. 177-58. Installation of materials or products that 

are not compliant with BABAA requirements shall be 

considered defective work. 

 

Add the words “or the Agency” after the first use of the words 

“Architect” in subparagraph 3.9.3. 

 

ARTICLE 4, ARCHITECT  

 

Add the following to subparagraph 4.1.1: The term "Architect" 

means the Architect, or the Engineer when the nature of the 

work is within the authority granted engineers by the State 

licensure law, or an authorized representative of the 

Architect or Engineer. 

 

ARTICLE 5, SUBCONTRACTORS 

 

Add the following to the end of subparagraph 5.2.2: “The 

Contractor shall not contract with any person or entity 

declared ineligible under Federal laws or regulations from 

participating in federally assisted construction projects for 

to whom the Owner has made reasonable objection.  The 

Contractor shall not be required to contract with anyone to 

whom the Contractor has reasonable objection”. 
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ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 

 

Add the following subparagraph to subparagraph 6.1.1: 

 

6.1.1.1 Owners are encouraged to accomplish construction 

through contracts with recognized contractors. However, 

Owners may accomplish construction by using their own 

personnel and equipment provided the Owners possess the 

necessary skills, abilities, and resources to perform the 

work. Any request by the Owner to self-perform a portion of 

the scope of work of their own project shall not be in full 

force and effect until concurred with in writing by a duly 

authorized representative of the Agency. 

 

ARTICLE 7, CHANGES IN THE WORK 

 

Delete the words ", Construction Change Directive" from 

subparagraph 7.1.1. 

 

Insert the words ", Agency " after the word "Owner,” and delete 

the words "A Construction Change Directive requires agreement by 

the Owner and Architect and may or may not be agreed to by the 

Contractor" in subparagraph 7.1.2. 

 

Delete the words "Construction Change Directive" from 

subparagraph 7.1.3. 

 

Delete subparagraph 7.2.1, associated clauses, and substitute the 

following: 

 

7.2.1 A Change Order is a written order to the Contractor 

utilizing AIA Document G701, ‘Change Order’, or Form RD 

1924-7, ‘Contract Change Order’, signed by the Owner, 

Architect, Contractor, and the Agency representative.  It 

is issued after the execution of the Contract, authorizing 

a change in the Work or an adjustment in the Contract Sum 

or the Contract Time.  The Contract Sum and the Contract 

Time may be changed only by Change Order.  The Contractor's 

signing of a Change Order indicates complete agreement 

therein.   

 

Add subparagraph 7.2.2, and associated clauses as follows: 

 

7.2.2 Methods used in determining adjustments to the 

Contract Sum may include any of the following: 

 

.1 Mutual acceptance of a lump sum properly  

    itemized and supported by sufficient  

    substantiating data to permit evaluating. 

 

.2 Unit prices stated in the Contract Documents  

    or subsequently agreed upon. 

 

Add the following sentence to the beginning of subparagraph 

7.3.1: “A Construction Change Directive may be used only for a 
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change in response to an emergency as described in paragraph 

10.4”. 

 

Delete subparagraph 7.3.2 in its entirety. 

 

Add the sentence “When the use of a Construction Change Directive 

is justified” where appropriate to subparagraphs 7.3.3, 7.3.6, 

7.3.7, 7.3.9, and 7.3.10. 

 

ARTICLE 8, TIME 

 

Delete subparagraph 8.1.2 in its entirety and replace with the 

following: 

 

8.1.2 The date of commencement shall be contained in the 

Notice to Proceed. 

 

Add the following subparagraphs: 

 

8.2.4 The Notice to Proceed shall be issued within twenty 

(20) calendar days of the execution of the Agreement by the 

Owner.  Should there be reasons why the Notice to Proceed 

cannot be issued within such period, the time may be 

extended by mutual agreement of the Owner and Contractor, 

with the concurrence of the Agency.  If the Notice to 

Proceed has not been issued within the twenty (20) calendar 

day period or within the period mutually agreed, the 

Contractor may terminate the Agreement without further 

liability on the part of either party. 

 

8.3.4 As outlined in the Agreement, the Contractor agrees 

to pay liquidated damages to the Owner for each calendar 

day of delay. 

 

 

ARTICLE 9, PAYMENTS AND COMPLETION 

 
Delete subparagraph 9.3.1.1 and substitute the following: 

 

9.3.1.1 Work performed and materials supplied under a 

Change Order may be included for payment only after the 

Change Order has been approved by all appropriate parties 

and concurred with by the Agency. 

 

Add the following sentence to the end of subparagraph 9.4.1: “All 

Certificates for Payment shall be prepared using AIA Document 

G702, 'Application and Certificate for Payment' or Form RD 

1924-18, 'Partial Payment Estimate'. 

 

Add the following subparagraph: 

 

9.6.9 No progress payments will be made that deplete the 

retainage, nor place in escrow any funds that are required 

for retainage, nor invest the retainage for the benefit of 

the Contractor.  Retainage will not be adjusted until after 

construction is substantially complete. 
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Replace the word "seven" with the words "fifteen (15)" in the 

first sentence of subparagraph 9.7. 

 

Delete subparagraph 9.8.5, after the first sentence, and 

substitute the following: “When the Work has been 

substantially completed, except for Work which cannot be 

completed because of weather conditions, lack of materials or 

other reasons, which, in the judgment of the Owner, are valid 

reasons for non-completion, the Owner may make additional 

payments, retaining at all times an amount sufficient to cover 

the estimated cost of the Work still to be completed. The 

Owner shall provide all Applications for Payment to the Agency 

for concurrence before payment is made”. 

 

Delete subparagraphs 9.9.1 in its entirety and replace with the 

following subparagraph and clauses: 

 

9.9.1 The Contractor agrees to the use and occupancy of a 

portion or unit of the Project before formal acceptance by 

the Owner under the following conditions: 

 

.1 A “Certificate of Substantial Completion” 

shall be prepared and executed as provided 

in subparagraph 9.8.4, except that when, in 

the opinion of the Architect, the Contractor 

is chargeable with unwarranted delay in 

completing the Work or other Contract 

requirements, the signature of the 

Contractor will not be required.  The 

Certificate of Substantial Completion shall 

be accompanied by a written endorsement of 

the Contractor's insurance carrier and 

surety permitting occupancy by the Owner 

during the remaining period of the Project 

Work.  Occupancy and use by the Owner shall 

not commence until authorized by public 

authorities having jurisdiction over the 

Work. 

 

.2 Occupancy by the Owner shall not be 

construed by the Contractor as being an 

acceptance of that part of the Project to be 

occupied. 

 

.3 The Contractor shall not be held responsible 

for any damage to the occupied part of the 

Project resulting from the Owner's 

occupancy. 

 

.4 Occupancy by the Owner shall not be deemed 

to constitute a waiver of existing claims in 

behalf of the Owner or Contractor against 

each other. 

 

.5 If the Project consists of more than one 

building, and one of the buildings is to be 
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occupied, the Owner, prior to occupancy of 

that building, shall secure permanent 

property insurance on the building to be 

occupied and necessary permits which may be 

required for use and occupancy. 

 

Add the following sentence to the end of subparagraph 9.9.3: “Use 

and occupancy by the Owner prior to Project acceptance does 

not relieve the Contractor of responsibility to maintain all 

insurance and bonds required of the Contractor under the 

Contract Documents until the Project is completed and accepted 

by the Owner”. 

 

 

ARTICLE 11, INSURANCE AND BONDS 

 

Add the following subparagraphs and clauses: 

 

11.1.1.1 Insurance shall be: 

 

.1 Written with a limit of liability of not 

less than $500,000 for all damages arising 

out of bodily injury, including death, at 

any time resulting therefrom, sustained by 

any one person in any one accident; and a 

limit of liability of not less than $500,000 

aggregate for any such damages sustained by 

two or more persons in any one accident.  

Insurance shall be written with a limit of 

liability of not less than $200,000 for all 

property damage sustained by any one person 

in any one accident; and a limit of 

liability of not less than $200,000 

aggregate for any such damage sustained by 

two or more persons in any one accident, or 

 

.2 Written with a combined bodily injury and 

damage liability of not less than $700,000 

per occurrence; and with an aggregate of not 

less than $700,000 per occurrence. 

 

11.1.1.2 In addition to those insurances indicated in 

subparagraph 11.1.1, the Contractor shall purchase and 

maintain insurance of the following type with the following 

limits of liability: 

 

.1 General public liability and property damage 

insurance including vehicle coverage issued 

to the Contractor and protecting the 

Contractor from all claims for personal 

injury, including death, and all claims for 

destruction of or damage to property, 

arising out of or in connection with any 

operations under the contract documents, 

whether such operations be by the 

Contractor, or by any Subcontractor employed 

by the Contractor, or by anyone directly or 
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indirectly employed by the Contractor and 

Subcontractors. Contractor’s Insurance shall 

also provide coverage for all products 

and/or completed operations and shall be 

written with a per occurrence and aggregate 

combined bodily injury and property damage 

liability limit as mandated by State statute 

or the Owner’s requirements; whichever is 

greater. 

 

 

Delete subparagraph 11.1.2 in its entirety and substitute the 

following subparagraphs: 

 

11.1.2 The Contractor shall furnish the Owner bonds 

covering faithful performance of the Contract and payment 

of obligations arising thereunder within ten (10) calendar 

days after receipt of the Notice of Award. The surety 

company executing the bonds must hold a certificate of 

authority as an acceptable surety on Federal bonds as 

listed in Treasury Circular 570 and be authorized to 

transact business in the State where the Project is 

located. The bonds (using the forms included in the Bidding 

Documents) shall each be equal to the amount of the 

Contract. The United States, acting through Rural 

Development, will be named as co-obligee on all surety 

unless prohibited by State law. The cost of these bonds 

shall be included in the Contract Sum. 

 

11.1.2.1 The Contractor shall require the attorney-

in-fact who executes the required bonds on behalf of 

the surety to affix thereto a certified and current 

power of attorney. 

 

11.1.2.2  If at any time a surety on any such bond is 

declared bankrupt or loses its right to do business 

in the State in which the work is to be performed or 

is removed from the list of surety companies accepted 

on Federal Bonds, the Contractor shall within ten 

(10) calendar days after notice from the Owner to do 

so, substitute an acceptable bond in such form and 

sum and signed by such other surety or sureties as 

may be satisfactory to the Owner.  The premiums of 

such bond shall be paid by any Contractor.  No 

further payment shall be deemed due nor shall be made 

until the new surety or sureties shall have furnished 

an acceptable bond to the Owner. 

 

Add the following sentence to the end of subparagraph 11.3.1: 

“The provisions of this subparagraph shall apply to the 

Contractor if the Contractor purchases and maintains said 

insurance coverage”. 
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ARTICLE 13, MISCELLANEOUS PROVISIONS 

 

Add the following paragraphs, subparagraphs, and clauses: 

 

13.6 This Agreement and any amendments to this Agreement 

shall not be in full force and effect until concurred with 

in writing by a duly authorized representative of the 

Agency. The concurrence so evidenced by the Agency shall in 

no way commit the Agency to render financial assistance to 

the Owner and is without liability to the Agency for any 

payment thereunder, but in the event such assistance is 

provided, the concurrence shall signify that the provisions 

of this Agreement and any amendments to this Agreement are 

consistent with Agency requirements. 

 

13.7 Lands and Rights-of Way 

 

13.7.1 Prior to the start of construction, the Owner 

shall obtain all lands and rights-of-way necessary 

for the execution and completion of work to be 

performed under this contract. 

 

13.8 Equal Opportunity Requirements 

 

Non-discrimination in Employment by Federally 

Assisted Construction Contractors, by Executive Order 

11246. 

 

13.8.1 Executive Order 11246 requires all employers 

holding non-exempt Federal contracts and subcontracts 

and federally-assisted construction contracts and 

subcontracts in excess of $10,000 to take affirmative 

action to ensure equal employment opportunity without 

regard to race, color, religion, sex, or national 

origin.  The Executive Order requires, as a condition 

for the approval of any federally assisted 

construction contract, that the applicant incorporate 

nondiscrimination and affirmative action clauses into 

its non-exempt federally assisted construction 

contracts. 

 

 

13.8.2 OFCCP has established numerical goals for 

minority and female utilization in construction work.  

The goals are expressed in percentage terms for the 

contractor's aggregate workforce in each trade.  

OFCCP has set goals for minority utilization based on 

the percentage of minorities in the civilian labor 

force in the relevant area.  There is a single 

nationwide goal of 6.9 percent for utilization of 

women. The goals apply to all construction work in 

the covered geographic area, whether or not it is 

federal, federally assisted or non-federal.  A notice 

advises bidders of the applicable goals for the area 

where the project is to be located. 
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13.8.3 The non-discrimination requirements of 

Executive Order 11246 shall apply to all construction 

contractor's or subcontractor's employees who are 

engaged in on-site construction including those 

construction employees who work on a non-Federal or 

non-Federally assisted construction site. 

 

13.8.3.1 Agency officials will notify the 

appropriate Regional Director of OFCCP that an 

Agency financed construction contract has been 

awarded, and that the equal opportunity clauses 

are included in the contract documents. 

 

13.8.3.2 The Regional Director, OFCCP-DOL, will 

enforce the non-discrimination requirements of 

Executive Order 11246. 

 

13.8.4 The prospective contractor or subcontractor 

must comply with the Immigration Reform and Control 

Act of 1986, by completing and retaining Form I-9, 

"Employment Eligibility Verification," for employees 

hired.  This form is available from the Immigration 

and Naturalization Service, and Department of 

Justice. 

 

13.8.5 The prospective contractor or subcontractor 

must submit Form RD 400-6, "Compliance Statement," to 

the applicant and an Agency official as part of the 

bid package, prior to any contract bid negotiations 

and comply with the Executive Order 11246 as stated 

in the contract documents. 

 

13.9 Statutes 

 

13.9.1 The Contractor and each Subcontractor shall 

comply with the following statutes (and with 

regulations issued pursuant thereto, which are 

incorporated herein by reference): 

 

13.9.1.1 Copeland Anti-Kickback Act (18 U.S.C. 

874) as supplemented in Department of Labor 

regulations (29 CFR part 3).  This Act provides 

that each Contractor shall be prohibited from 

inducing, by any means, any person in 

connection with construction to give up any 

part of the compensation to which the person is 

otherwise entitled. 

 

13.9.1.2 Clean Air Act (42 U.S.C. 7414), 

section 114, and Water Pollution Control Act 

(33 U.S.C. 1813), section 308.  Under Executive 

Order 11738 and Environmental Protection Agency 

(EPA) regulations 40 C.F.R. part 15, all 

Contracts in excess of $100,000 are required to 

comply with these Acts.  The Acts require the 

Contractor to: 
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.1 Notify the Owner of the receipt 

of any communication from EPA 

indicating that a facility to be 

utilized in the performance of 

the Contract is under 

consideration to be listed on 

the EPA list of Violating 

Facilities. 

 

.2 Certify that any facility to be 

utilized in the performance of 

any nonexempt Contractor or 

Subcontractor is not listed on 

the EPA list of Violating 

Facilities as of the date of the 

Contract Award. 

 

.3 Include or cause to be included 

the above criteria and 

requirements of paragraphs .1 

and .2 in every nonexempt 

subcontract, and that the 

Contractor will take such action 

as the Government may direct as 

a means of enforcing such 

provisions. 

 

 

13.9.1.3 Restrictions on Lobbying (Public Law 

101-121, section 319) as supplemented in 

Department of Agriculture regulations (7 CFR 

part 3018).  This statute applies to the 

recipients of contracts or subcontracts that 

exceed $100,000 at any tier under a Federal 

loan that exceeds $150,000 or a Federal grant 

that exceeds $100,000.  If applicable, the 

Contractor must complete a certification form 

on lobbying activities related to the specific 

Federal loan or grant that is a funding source 

for this contract.  The certification and 

disclosure forms shall be provided by the 

Owner.   

 

13.10 Records 

 

13.10.1 If the Contract is based on a negotiated Bid, 

the Owner, the Agency, the Comptroller General of the 

United States, or any of their duly authorized 

representatives, shall have access to any books, 

documents, papers, and records of the Contractor 

which are pertinent to a specific Federal loan 

program for the purpose of making audit, examination, 

excerpts, and transcriptions.  The Contractor shall  

maintain records for at least three years after the 

Owner makes final payment and all other pending 

matters are closed. 
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13.11 Environmental Requirements 

 

13.11.1 Mitigation Measures – The contractor shall 

comply with applicable mitigation measures 

established in the environmental assessment for the 

project. These may be obtained from the Agency 

representative. 

 

13.11.2 The Contractor, when constructing a Project 

involving trenching, excavating, or other earth 

moving activity, shall comply with the following 

environmental constraints: 

 

13.11.2.1 Endangered Species, Historic 

Preservation, Human Remains and Cultural Items, 

Hazardous Materials, and Paleontology – Any 

excavation or other earth moving activity by 

the Contractor that provides evidence of the 

presence of endangered or threatened species or 

their critical habitat, uncovers a historical 

or archaeological artifact, human remains or 

cultural items, hazardous materials, a fossil 

or other paleontological materials will require 

the Contractor to: 

 

.1 Temporarily stop work; 

 

.2 Provide immediate notice to the 

Architect and the Agency, and in 

the case of potentially 

hazardous materials, provide 

immediate notice to local first 

responders and take such 

measures as necessary to protect 

the public and workers; 

 

.3 Take reasonable measures as 

necessary to protect the 

discovered materials or 

protected resource; 

 

.4 Abide by such direction as 

provided by the Agency, or 

Agencies responsible for 

resource protection or hazardous 

materials management; and 

 

.5 Resume work only upon notice 

from the Architect and the 

Agency. 

 

13.11.3 Lead-Based Paint - The Contractor and Owner 

shall comply with applicable Agency requirements of 

the Lead-Based Paint Poisoning Prevention Act, as 

amended (42 U.S.C. 4821), and the Residential Lead-

Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 
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4851) for rehabilitation work on residential property 

built prior to 1978. 

 

13.12 Debarment and Suspension 

 

13.12.1 The Contractor shall comply with the 

requirements of 7 CFR part 3017, which pertains to 

the debarment or suspension of a person from 

participating in a Federal program or activity. 

 

 

13.13 Build America, Buy America Act 

Domestic Preference Requirements for Federal Financial 

Assistance to Non-Federal Entities. Federal Financial 

Assistance to Non-Federal Entities, defined pursuant to 2 

CFR 200.1 as any State, local government, Indian tribe, 

Institution of Higher Education, or nonprofit organization, 

shall be governed by the requirements of Section 70914 of 

the Build America, Buy America Act (BABAA), under Title IX 

of the Infrastructure Investment and Jobs Act, Pub. L. 177-

58. Any requests for waiver of these requirements must be 

submitted pursuant to USDA’s guidance available online at 

USDA's Build America Buy America website. 

 

13.13.1 This agreement is for services related to a 

project that is subject to the Build America, Buy 

America Act (BABAA) requirements under Title IX of 

the Infrastructure Investment and Jobs Act (“IIJA”), 

Pub. L. 177-58. Absent an approved waiver, all iron, 

steel, manufactured products, and construction 

materials used in this project must be produced in 

the United States, as further outlined by the Office 

of Management and Budget’s Memorandum M-22-11, 

Initial Implementation Guidance on Application of Buy 

America Preference in Federal Financial Assistance 

Programs for Infrastructure, April 18,2022. 

 

13.13.2 The Contractor or Construction Manager shall 

be responsible for: 

 

.1 Providing opinions of costs and revisions 

thereof that reflect compliance with BABAA 

requirements. 

 

.2 Providing only those construction materials 

or manufactured products that meet BABAA 

requirements. Installation of materials or 

products that are not compliant with BABAA 

requirements shall be considered defective 

work. 

 

.3 Including manufacturer’s certification 

for BABAA requirements with all 

applicable submittals. If a specific 

manufacturer is used in the bidding or 

subcontractor pricing, a statement that 

the manufacturer will comply with BABAA 

requirements must be included with the 

https://www.rd.usda.gov/build-america-buy-america
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bid or GMP submission. Contractor or 

Construction Manager shall comply with 

BABAA requirements, including 

coordination with manufacturers, 

distributors, and suppliers to correct 

deficiencies in any BABAA documentation. 

 

 

.4 Providing manufacturer’s certification 

for BABAA requirements with any change 

order for any new construction materials 

or manufactured products required by the 

change. 

 

.5 Certifying by submitting an application 

for payment, based in whole or in part 

on furnishing construction materials or 

manufactured products; that such 

materials and products, to the 

Contractor’s or Construction Manager’s 

knowledge, are compliant with BABAA 

requirements. 

 

.6 Ensuring that the Architect / Engineer 

has been provided an approved 

manufacturer’s certification or waiver 

prior to items being delivered to the 

project site. 

 

.7 Certifying upon completion that all work 

and materials comply with BABAA 

requirements. 

 

ARTICLE 15 CLAIMS AND DISPUTES 

 

Add the words "may be" after "on the parties but" in the last 

sentence of subparagraph 15.2.5. 

 

Replace the word "shall" with the word "may" in the first 

sentence, first occurrence of subparagraph 15.3.2 

 

Add the subparagraph: 15.4.1.2 The arbitrators will select a 

hearing location as close to the Owner's current place of 

business as possible. 

 

 

o0o 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

W ASHINGTON,  D.C.  20503 

April 18, 2022 

M-22-11 

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

FROM: Shalanda D. Young 
Director 

SUBJECT: Initial Implementation Guidance on Application of Buy America Preference in 
Federal Financial Assistance Programs for Infrastructure 

On November 15, 2021, President Biden signed into law the Infrastructure Investment 
and Jobs Act (“IIJA”), Pub. L. No. 117-58, which includes the Build America, Buy America Act 
(“the Act”). Pub. L. No. 117-58, §§ 70901-52.  The Act strengthens Made in America Laws1 

and will bolster America’s industrial base, protect national security, and support high-paying 
jobs.  The Act requires that no later than May 14, 2022—180 days after the enactment of the 
IIJA—the head of each covered Federal agency2 shall ensure that “none of the funds made 
available for a Federal financial assistance program for infrastructure, including each deficient 
program, may be obligated for a project unless all of the iron, steel, manufactured products, and 
construction materials used in the project are produced in the United States.”3 

The Act affirms, consistent with Executive Order 14005, Ensuring the Future Is Made in 
All of America by All of America’s Workers (“the Executive Order”), this Administration’s 
priority to “use terms and conditions of Federal financial assistance awards to maximize the use 
of goods, products, and materials produced in, and services offered in, the United States.”4 

The Act provides statutory authorities for the Made in America Office (“MIAO”) in the 
Office of Management and Budget (“OMB”) to maximize and enforce compliance with Made in 

1 “Made in America Laws” means all statutes, regulations, rules, and Executive Orders relating to Federal financial assistance awards or Federal 
procurement, including those that refer to “Buy America” or “Buy American,” that require, or provide a preference for, the purchase or 
acquisition of goods, products, or materials produced in the United States, including iron, steel, and manufactured products offered in the United 
States. Made in America Laws include laws requiring domestic preference for maritime transport, including the Merchant Marine Act of 1920 
(Pub. L. No. 66-261), also known as the Jones Act. Exec. Order No. 14,005, 86 Fed. Reg. 7475, § 2(b) (Jan. 28, 2021), available at 
https://www.federalregister.gov/documents/2021/01/28/2021-02038/ensuring-the-future-is-made-in-all-of-america-by-all-of-americas-workers.  
Made in America Laws also include laws that give preference to Indian-owned and -controlled businesses, such as the Buy Indian Act (25 U.S.C. 
47), that produce items in the United States.
2 For the purposes of this guidance, the terms “Federal agency” and “agency” mean any authority of the United States that is an “agency” (as 
defined in section 3502 of title 44, United States Code), other than an independent regulatory agency (as defined in that section).  IIJA, § 
70912(3).
3 IIJA, § 70914(a). 
4 Exec. Order No. 14,005 (see footnote 1). 

https://www.federalregister.gov/documents/2021/01/28/2021-02038/ensuring-the-future-is-made-in-all-of-america-by-all-of-americas-workers


 
 

 
 

    
    

  
 

  
 

  
      
     

 
     

      
  

 
    

    
     

    
  

 
    

 
   

    
     

  
 

   
 

 
 

      
  

  
  

  

  
 

                                                 
      
   

   
       
    
         
 

America Laws.5 MIAO aims to increase reliance on domestic supply chains and reduce the need 
for waivers through a strategic process aimed at: achieving consistency across agencies; 
gathering data to support decision-making to make U.S. supply chains more resilient; bringing 
increased transparency to waivers in order to send clear demand signals to domestic producers; 
and concentrating efforts on changes that will have the greatest impact.6 

This memorandum provides implementation guidance to Federal agencies on the 
application of: (1) a “Buy America” preference7 to Federal financial assistance programs for 
infrastructure; and (2) a transparent process to waive such a preference, when necessary. A 
Federal financial assistance program for infrastructure is any program under which an award 
may be issued for an infrastructure project, regardless of whether infrastructure is the primary 
purpose of the award. The term “project” means any activity related to the construction, 
alteration, maintenance, or repair of infrastructure in the United States.8 

Agencies should determine how this guidance is best applied to their infrastructure 
programs and processes, and consult with OMB, as needed, on establishing criteria, processes, 
and procedures for applying a Buy America preference and issuing waivers. OMB may update 
or provide additional guidance, as appropriate, to further assist agencies in the implementation of 
a Buy America preference. 

I. Application of a Buy America Preference 

By May 14, 2022, agencies must ensure that all applicable programs comply with section 
70914 of the Act, including by the incorporation of a Buy America preference in the terms and 
conditions of each award with an infrastructure project.9 The Act requires the following Buy 
America preference: 

(1) All iron and steel used in the project are produced in the United States. This means 
all manufacturing processes, from the initial melting stage through the application of 
coatings, occurred in the United States. 

(2) All manufactured products used in the project are produced in the United States. This 
means the manufactured product was manufactured in the United States, and the cost 
of the components of the manufactured product that are mined, produced, or 
manufactured in the United States is greater than 55 percent of the total cost of all 
components of the manufactured product, unless another standard for determining the 
minimum amount of domestic content of the manufactured product has been 
established under applicable law or regulation. 

5 IIJA, § 70923(a) & (b)(1). 
6 OMB Memorandum M-21-26, Increasing Opportunities for Domestic Sourcing and Reducing the Need for Waivers from Made in America 
Laws available at: https://www.whitehouse.gov/wp-content/uploads/2020/11/M-21-06.pdf 
7 For the purposes of this guidance, a “Buy America” preference is a domestic content procurement preference as defined in IIJA, § 70912(2). 
8 IIJA, § 70912 (5) & (7). 
9 See Appendix I: Example of Award Term - Required Use of American Iron, Steel, Manufactured Products, and Construction Materials. 
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(3) All construction materials are manufactured in the United States. This means that all 
manufacturing processes for the construction material occurred in the United 
States.10, 11 

II. Applicability to Federal Financial Assistance Programs 

This guidance applies to all Federal financial assistance as defined in section 200.1 of 
title 2, Code of Federal Regulations12—whether or not funded through IIJA—where funds are 
appropriated or otherwise made available and used for a project for infrastructure.  Federal 
financial assistance means assistance that non-Federal entities receive or administer in the form 
of grants, cooperative agreements, non-cash contributions or donations of property, direct 
assistance, loans, loan guarantees, and other types of financial assistance.  The term “non-Federal 
entity” includes States, local governments, territories, Indian tribes, Institutions of Higher 
Education (IHE), and nonprofit organizations.13 

For purposes of this guidance, for-profit organizations are not considered non-Federal 
entities.  However, this guidance does not alter independent statutory authorities that agencies 
may have to include domestic content requirements in awards of Federal financial assistance 
issued to for-profit organizations. 

Federal agencies are encouraged to consult with OMB if they are uncertain about the 
applicability of this guidance to any particular infrastructure program. 

Before applying a Buy America preference to a covered program that will affect Tribal 
communities, Federal agencies should follow the consultation policies established through 
Executive Order 13175, Consultation and Coordination with Indian Tribal Governments, and 
consistent with policies set forth in the Presidential Memorandum of January 26, 2021, on Tribal 
Consultation and Strengthening Nation-Nation Relationships. Federal agencies should 
commence consultation promptly. 

This guidance does not apply to “expenditures for assistance authorized under section 
402, 403, 404, 406, 408, or 502 of the Robert T. Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5170a, 5170b, 16 5170c, 5172, 5174, or 5192) relating to a major 
disaster or emergency declared by the President under section 401 or 501, respectively, of such 
Act (42 U.S.C. 5170, 5191) or pre and post disaster or emergency response expenditures.”14 

“[P]re and post disaster or emergency response expenditures” consist of expenditures for 
financial assistance that are (1) authorized by statutes other than the Stafford Act, 42 U.S.C. 
§§ 5121 et seq., and (2) made in anticipation of or response to an event or events that qualify as 
an “emergency” or “major disaster” within the meaning of the Stafford Act, id. § 5122(1), (2). 
Awards made to support the construction or improvement of infrastructure to mitigate the 
damage that may be caused by a non-imminent future emergency or disaster, such as awards 

10 IIJA, § 70912 (2) & (6)(B)(ii). 
11 See Section VIII. of this guidance for more information on construction materials. 
12 IIJA § 70912(4)(A) 
13 See 2 C.F.R. § 200.1. 
14 IIJA § 70912(4)(B) 
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made under FEMA’s Flood Mitigation Assistance program,15 do not qualify as “pre and post 
disaster or emergency response expenditures.” 

Subawards should conform to the terms and conditions of the Federal award from which 
they flow.16 

The IIJA’s definition of “infrastructure” encompasses public infrastructure projects.  
Thus, the term “infrastructure” includes, at a minimum, the structures, facilities, and equipment 
for, in the United States, roads, highways, and bridges; public transportation; dams, ports, 
harbors, and other maritime facilities; intercity passenger and freight railroads; freight and 
intermodal facilities; airports; water systems, including drinking water and wastewater systems; 
electrical transmission facilities and systems; utilities; broadband infrastructure; and buildings 
and real property.17 Agencies should treat structures, facilities, and equipment that generate, 
transport, and distribute energy - including electric vehicle (EV) charging - as infrastructure. 

When determining if a program has infrastructure expenditures, Federal agencies should 
interpret the term “infrastructure” broadly and consider the definition provided above as 
illustrative and not exhaustive. When determining if a particular construction project of a type 
not listed in the definition above constitutes “infrastructure,” agencies should consider whether 
the project will serve a public function, including whether the project is publicly owned and 
operated, privately operated on behalf of the public, or is a place of public accommodation, as 
opposed to a project that is privately owned and not open to the public.  Projects with the former 
qualities have greater indicia of infrastructure, while projects with the latter quality have fewer. 
Projects consisting solely of the purchase, construction, or improvement of a private home for 
personal use, for example, would not constitute an infrastructure project.  Federal agencies are 
strongly encouraged to consult with OMB when making such determinations.  

Agencies should consult with MIAO regarding their readiness to apply the requirements 
of the Act to covered programs. Agencies with questions regarding the application of a Buy 
America preference to agency-specific programs, including questions about the possible use of 
waivers during adjustment periods as agencies work to implement the Act, are advised to reach 
out to MIAO for technical assistance and advice. 

III. Consistency with International Agreements 

Pursuant to section 70914(e) of the Act, this guidance must be applied in a manner 
consistent with the obligations of the United States under international agreements. 

IV. Avoid Unnecessary Disruption 

The Act makes clear that its preferences apply to a Federal financial assistance program 
for infrastructure only to the extent that a domestic content procurement preference as described 

15 See 42 U.S.C. § 4104c. 
16 2 CFR 200.101 (b) (2) 
17 IIJA, § 70912(5). 
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in section 70914 of the Act does not already apply to iron, steel, manufactured products, and 
construction materials.18 Agencies should consider whether existing domestic content 
requirements meet the standards in the Act, as described in this memorandum. Agencies must 
make necessary changes to come into compliance with the Act’s requirements, while preserving 
policies and provisions that already meet or exceed the standards required by the Act. For 
example, a program in which the standards for iron and steel already meet the standards in the 
Act may nevertheless be required to adopt new standards for manufactured products and 
construction materials. Maintaining current policies where appropriate avoids unnecessary 
disruption to programs, or elements of programs, that already meet or exceed Build America, 
Buy America requirements. 

V. Effective Date for Awards 

Agencies must ensure that, starting on May 14, 2022, all Federal financial assistance 
programs for infrastructure comply with the requirements of section 70914 of the Act. 
Therefore, new awards made on or after May 14, 2022, must take appropriate steps to ensure 
financial assistance awards comply with these requirements, which may include appropriate 
terms and conditions19 incorporating a Buy America preference. Renewal awards and 
amendments obligating additional funds to existing awards that are executed on or after May 14, 
2022, must also include a Buy America preference. This means that agencies must include a 
Buy America preference in awards issued on or after May 14, 2022, even if Notices of Funding 
Opportunities for those awards did not include a Buy America preference. In these cases, 
agencies may consider whether public interest waivers may be needed to avoid undue increases 
in the time and cost of a project.  Similarly, public interest waivers may be needed for awards 
and amendments made on or after May 14, 2022, where budgets for purchase of covered 
materials have already been agreed upon (including if materials have been ordered and 
construction has begun). Consistent with the guidance provided below, agencies should issue 
waivers judiciously and clearly communicate to recipients the limitations and conditions of any 
such waivers. 

VI. Articles, Materials, and Supplies for Infrastructure 

A Buy America preference, as defined in section I of this guidance, only applies to the 
iron and steel, manufactured products, and construction materials used for the infrastructure 
project under an award. If an agency has determined that no funds from a particular award under 
a covered program will be used for infrastructure, a Buy America preference does not apply to 
that award. Similarly, for a covered program, a Buy America preference does not apply to non-
infrastructure spending under an award that also includes a covered project. A Buy America 
preference applies to an entire infrastructure project, even if it is funded by both Federal and 
non-Federal funds under one or more awards. 

A Buy America preference only applies to articles, materials, and supplies that are 
consumed in, incorporated into, or affixed to an infrastructure project.  As such, it does not apply 

18 IIJA, § 70917(a) &(b). 
19 See Appendix I: Example of Award Term - Required Use of American Iron, Steel, Manufactured Products, and Construction Materials for 
exemplary language. 
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to tools, equipment, and supplies, such as temporary scaffolding, brought to the construction site 
and removed at or before the completion of the infrastructure project.  Nor does a Buy America 
preference apply to equipment and furnishings, such as movable chairs, desks, and portable 
computer equipment, that are used at or within the finished infrastructure project, but are not an 
integral part of or permanently affixed to the structure. 

For the purposes of this guidance, an article, material, or supply should only be classified 
into one of the following categories: (1) iron or steel; (2) a manufactured product; or (3) a 
construction material. For ease of administration, an article, material, or supply should not be 
considered to fall into multiple categories. Agencies should apply the iron and steel test to items 
that are predominantly iron or steel, unless another standard applies under law or regulation.  

Any waivers from these requirements must be in writing and meet the requirements of 
section 70914(b). 

VII. Issuing Buy America Waivers 

Pursuant to Section 70914(c) of the Act, the head of a Federal agency may waive the 
application of a Buy America preference under an infrastructure program in any case in which 
the head of the Federal agency finds that— 

(1) applying the domestic content procurement preference would be inconsistent with the 
public interest (a “public interest waiver”); 

(2) types of iron, steel, manufactured products, or construction materials are not produced 
in the United States in sufficient and reasonably available quantities or of a 
satisfactory quality (a “nonavailability waiver”); or 

(3) the inclusion of iron, steel, manufactured products, or construction materials 
produced in the United States will increase the cost of the overall project by more 
than 25 percent (an “unreasonable cost waiver”). 

Federal agencies are responsible for processing and approving all waivers, including 
waivers requested by recipients and on behalf of subrecipients. To the greatest extent 
practicable, waivers should be targeted to specific products and projects.20 

Before issuing a waiver, the head of the Federal agency must make publicly available on 
the agency’s website a detailed written explanation for the proposed determination to issue the 
waiver and provide at least 15 days for public comment on the proposed waiver.21 General 
applicability waivers are subject to a minimum 30-day public comment period.22 By April 29, 
2022, agencies should provide the website address where they will be posting proposed waivers 
for public comment to MBX.OMB.MadeInAmerica@omb.eop.gov. Pursuant to sections 
70914(c) and 70937 of the Act, the waiver must be cross-posted to a centralized waiver 
transparency website managed by GSA, BuyAmerican.gov,23 no later than November 15, 2022. 

20 See Section VII of this guidance for information on waiver principles and criteria. 
21 Executive Order, § 4(b)(i)(2); IIJA, § 70914(c); IIJA, § 70937 (note that “Buy American” as used in this section also refers to Buy America 
preferences, per IIJA, § 70932(1)).
22 IIJA § 70914(d)(2)(A)(ii). See Section VII of this guidance for information on general applicability waivers. 
23 BuyAmerican.gov redirects to MadeInAmerica.gov. 
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To minimize duplication and promote efficiency, MIAO and GSA will coordinate with agencies 
on the expansion of the existing website’s functionality to display waivers for Federal financial 
assistance and provide further instructions to agencies as necessary. 

Federal agencies are responsible for performing due diligence and approving or rejecting 
waivers consistent with the Act, this guidance, and any other applicable Buy America laws. 
Federal agencies should notify MIAO in advance of posting an award- or project-level proposed 
waiver for public comment. However, Federal agencies must consult with MIAO for proposed 
waivers with broader applicability (such as a general applicability waiver) before posting them 
for public comment. The purpose of the consultation is to identify any opportunities to structure 
the waiver in order to maximize the use of goods, products, and materials produced in the United 
States to the greatest extent possible consistent with law. Federal agencies should send proposed 
waivers for review to MBX.OMB.MIAwaivers@omb.eop.gov. 

Federal agencies must submit to MIAO a proposed waiver for review after the public 
comment period has concluded. MIAO will review the proposed waiver to determine if it is 
consistent with applicable law and policy,24 and will notify the Federal agency of its 
determination. 

All waiver requests must include a detailed justification for the use of goods, products, or 
materials mined, produced, or manufactured outside the United States25 and a certification that 
there was a good faith effort to solicit bids for domestic products supported by terms included in 
requests for proposals, contracts, and nonproprietary communications with potential suppliers.26 

In addition, at a minimum and to the greatest extent practicable, each proposed waiver submitted 
to MIAO should include the following information, as applicable: 

• Waiver type (nonavailability, unreasonable cost, or public interest) 
• Recipient name and Unique Entity Identifier (UEI) 
• Federal awarding agency organizational information (e.g., Common Government-

wide Accounting Classification (CGAC) Agency Code) 
• Financial assistance listing name and number 
• Federal financial assistance program name 
• Federal Award Identification Number (FAIN) (if available) 
• Federal financial assistance funding amount 
• Total cost of infrastructure expenditures, including all Federal and non-Federal funds 

(to the extent known) 
• Infrastructure project description and location (to the extent known) 
• List of iron or steel item(s), manufactured products, and construction material(s) 

proposed to be excepted from Buy America requirements, including name, cost, 
country(ies) of origin (if known), and relevant PSC and NAICS code for each. 

• A certification that the Federal official or assistance recipient made a good faith effort 
to solicit bids for domestic products supported by terms included in requests for 
proposals, contracts, and nonproprietary communications with the prime contractor. 

24 Executive Order, § 4(c). 
25 IIJA, § 70937(c)(2)(A). 
26 IIJA, § 70937(c)(2)(D). 
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• A statement of waiver justification, including a description of efforts made (e.g., 
market research, industry outreach), by the Federal awarding agency and, and in the 
case of a project or award specific waiver, by the recipient, in an attempt to avoid the 
need for a waiver.  Such a justification may cite, if applicable, the absence of any Buy 
America-compliant bids received in response to a solicitation. 

• Anticipated impact if no waiver is issued. 
• Any relevant comments received through the public comment period. 

The purpose of the information is to ensure that the agency has adequate information to 
perform due diligence, that MIAO has sufficient information to determine whether the proposed 
waiver is consistent with law and policy, and that sufficient information is available for public 
review.  Information provided for public review should help interested manufacturers gauge the 
demand for products for which agencies are considering waiving a Buy America preference. 

To avoid a need for duplicative waiver requests from entities that receive funding for one 
infrastructure project through multiple Federal agencies, the Federal agency contributing the 
greatest amount of Federal funds for the project should be considered the “Cognizant Agency for 
Made in America” and should take responsibility for coordinating with the other Federal 
awarding agencies.  Such coordination will provide uniform waiver criteria and adjudication 
processes, minimize duplicative efforts among Federal agencies, and reduce burdens on 
recipients. The Cognizant Agency for Made in America shall be responsible for consulting with 
the other Federal awarding agencies, publicizing the proposed joint waiver, and submitting the 
proposed joint waiver for review to MIAO. 

a. Exceptions for Unforeseen and Exigent Circumstances 
In limited situations where there is an urgent need in an unforeseen and exigent 

circumstance, agencies have the authority to waive the application of Buy America preferences 
without submitting the waiver for public comment and MIAO determination. 27 As an exception 
to the public transparency requirements of the Act, agencies should exercise that authority only 
when necessary. Further, to ensure MIAO can fulfill its role as a central and transparent source 
of Made in America waivers, an agency that issues a waiver without first seeking public 
comment and MIAO approval must, within 30 days of the waiver’s issuance, submit a report to 
MIAO explaining its reliance upon the “unforeseen and exigent circumstance” exception.28 

MIAO will provide further instructions to agencies on how to submit those reports. Although 
public posting and MIAO review may be waived in exigent circumstances, agencies remain 
responsible for performing due diligence appropriate to the circumstances, consistent with the 
principles and criteria in paragraphs VII(b) and (c) below. 

27 IIJA, § 70937(b)(2). 
28 This reporting process was established pursuant to Executive Order 14,005, § 4(d) and OMB Guidance on Improving the Transparency of 
Made in America Waivers available at: https://www.whitehouse.gov/wp-content/uploads/2021/10/Guidance-Memo-Improving-the-Transparency-
of-Made-in-America-Waivers.pdf.  
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b. Waiver Principles and Criteria 
To ensure they are scrupulously monitoring, enforcing, and complying with applicable 

Buy America Laws and minimizing the use of waivers,29 agencies must apply standard criteria to 
determine whether to grant a waiver in a given circumstance. Agencies with existing criteria 
must review it for consistency with this guidance and update it as appropriate.  All other agencies 
must establish criteria. 

Agencies may reject or grant waivers in whole or in part.  To the greatest extent 
practicable, waivers should be issued at the project level and be product-specific. Overly broad 
waivers undermine market signals designed to boost domestic supply chains, particularly for key 
articles, materials and supplies in critical supply chains (i.e., critical supply chains identified in 
Executive Order 14017, America’s Supply Chains). When necessary, agencies may consider 
issuing a waiver that has applicability beyond a single project; however, agencies should always 
issue, construe, and apply waivers to ensure the maximum utilization of goods, products, and 
materials produced in the United States, consistent with applicable law. Federal agencies may 
consult with MIAO when establishing or modifying criteria for granting waivers.  They may also 
work within the Made in America Council, a practice that will help to foster consistency across 
agencies to the greatest extent practical and appropriate, given agency and program missions. 

Federal agencies should use the following principles before issuing a waiver of any type: 

• Time-limited: In certain limited circumstances, a Federal agency may determine that 
a waiver should be constrained principally by a length of time, rather than by the 
specific projects to which it applies.  Waivers of this type may be appropriate, for 
example, when an item that is “nonavailable” is widely used in projects funded by a 
particular program’s awards.  When issuing such a waiver, the agency should identify 
a short, definite time frame (e.g., no more than one to two years) designed to ensure 
that, as domestic supply becomes available, domestic producers will have prompt 
access to the market created by the program. 

• Targeted: Waivers that are not limited to particular projects should apply only to the 
item(s), product(s), or material(s) or category(ies) of item(s), product(s), or 
material(s) necessary. Waivers that are overly broad will tend to undermine domestic 
preference policies. Broader waivers will receive greater scrutiny from MIAO. 

• Conditional: Federal agencies are encouraged to issue waivers with specific 
conditions that support the policies of the Act and the Executive Order. 

These principles and criteria should be viewed as minimum requirements for the use of 
waivers by Federal agencies.30 

Nonavailability Waivers 

Before granting a nonavailability waiver, agencies should consider whether the recipient 
has performed thorough market research, which may be accomplished with assistance from the 
agency, and adequately considered, where appropriate, qualifying alternate items, products, or 

29 IIJA § 70933(2). 
30 See Section IV. of this guidance for agencies that have existing regulations or guidance. 
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materials. Waivers should describe the market research activities and methods to identify 
domestically manufactured items capable of satisfying the requirement, including the timing of 
the research and conclusions reached on the availability of sources. Agencies are encouraged to 
engage with the Made in America Council to develop resource lists for common items, goods, or 
materials. 

Unreasonable Cost Waivers 

An unreasonable cost waiver is available if the inclusion of iron, steel, manufactured 
products, or construction materials produced in the United States will increase the cost of the 
overall project by more than 25 percent.  Before granting an unreasonable-cost waiver, to the 
extent permitted by law, agencies should ensure the recipient has provided adequate 
documentation that no domestic alternatives are available within this cost parameter. Agencies 
may assist recipients in gathering documentation. 

For requests citing unreasonable cost as the statutory basis of the waiver, the waiver 
justification must include, as applicable, a comparison of the cost of the domestic product to the 
cost of the foreign product or a comparison of the overall cost of the project with domestic 
products to the overall cost of the project with foreign-origin products, pursuant to the 
requirements of the applicable Made in America law.31 Publicly available cost comparison data 
may be provided in lieu of proprietary pricing information.32 Unreasonable-cost waivers should 
be no broader than necessary. 

Public Interest Waivers 

A waiver in the public interest may be appropriate where an agency determines that other 
important policy goals cannot be achieved consistent with the Buy America requirements 
established by the Act and the proposed waiver would not meet the requirements for a 
nonavailability or unreasonable cost waiver.  Such waivers shall be used judiciously and 
construed to ensure the maximum utilization of goods, products, and materials produced in the 
United States.33 To the extent permitted by law, determination of public interest waivers shall be 
made by the head of the agency with the authority over the Federal financial assistance award.34 

Public interest waivers may have a variety of bases.  As with other waivers, they should 
be project-specific whenever possible, as what is in the public interest may vary depending upon 
the circumstances of the project, recipient, and specific items, products, or materials in question.  

Federal agencies may wish to consider issuing a limited number of general applicability 
public interest waivers in the interest of efficiency and to ease burdens for recipients.  The 
agency remains responsible for determining whether such a waiver is appropriate to apply to any 

31 IIJA, § 70937(c)(2)(B). 
32 IIJA, § 70937(c)(2)(B). 
33 IIJA, § 70935(a). 
34 IIJA, § 70935(b). 
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given project; the Made in America Office will not review each application of such a waiver. 
The following are examples of types of public interest waivers an agency may consider issuing.35 

• De Minimis: Ease of administration is important to reduce burden for recipients and 
agencies. Federal agencies may consider whether a general applicability public 
interest waiver should apply to infrastructure project purchases below a de minimis 
threshold. An agency may consider whether a public interest waiver should apply 
when necessary to ensure that recipients and Federal agencies make efficient use of 
limited resources, especially if the cost of processing the individualized waiver(s) 
would risk exceeding the value of the items waived. Agencies may consider adopting 
an agency-wide public interest waiver that sets a de minimis threshold, for example, 
of 5 percent of project costs up to a maximum of $1,000,000. 

• Small Grants: Agencies may wish to consider whether it is in the public interest to 
waive application of a Buy America preference to awards below the Simplified 
Acquisition Threshold.  This type of waiver may be particularly relevant in the initial 
years after enactment of IIJA, and may be phased out over time as agencies develop 
efficient waiver review capabilities. 

• Minor Components: Agencies may wish to consider whether it is in the public 
interest to allow minor deviations for miscellaneous minor components within iron 
and steel products. A minor components waiver in the public interest may allow non-
domestically produced miscellaneous minor components comprising no more than 5 
percent of the total material cost of an otherwise domestically produced iron and steel 
product to be used. It would not be in the public interest to use a minor components 
waiver to exempt a whole product from the iron and steel requirements, or to allow 
the primary iron or steel components of the product to be produced other than 
domestically. 

• Adjustment Period: Agencies should consider whether brief, time limited waivers 
to allow recipients and agencies to transition to new rules and processes may be in the 
public interest. 

• International Trade Obligations: If a recipient is a State that has assumed 
procurement obligations pursuant to the Government Procurement Agreement or any 
other trade agreement, a waiver of a Made in America condition to ensure compliance 
with such obligations may be in the public interest. 

• Other Considerations: A waiver may be in the public interest in one circumstance, 
but not in another, and considerations will depend upon the nature and amount of 
resources available to the recipient, the value of the items, goods, or materials in 
question, the potential domestic job impacts, and other policy considerations, 
including sustainability, equity, accessibility, performance standards, and the 
domestic content (if any) of and conditions under which the non-qualifying good was 
produced.  

All proposed waivers citing the public interest as the statutory basis must include a 
detailed written statement, which shall address all appropriate factors, such as potential 

35 The list is not exhaustive and no agency is required to issue the types of waivers noted as examples.  As with other general applicability 
waivers, generally applicable public interest waivers must be reviewed at least every five years and more often as appropriate. 

11 



 
 

 
 

  
 

 
    

     
   

     
   

   
    

 
  

 
    

 
    

      
    

 
 

   
   

 
     
  

 
   

       
      
     
     
  
 

    
  

 
 

 
    

   
 

 
                                                 

  
    
    
     

 

obligations under international agreements, justifying why the requested waiver is in the public 
interest.36 

Before granting a waiver in the public interest, to the extent permitted by law, agencies 
shall assess whether a significant portion of any cost advantage of a foreign-sourced product is 
the result of the use of dumped steel, iron, or manufactured products or the use of injuriously 
subsidized steel, iron, or manufactured products.37 Agencies may consult with the International 
Trade Administration (ITA) in making this assessment if the granting agency deems such 
consultation to be helpful. The agency shall integrate any findings from the assessment into its 
waiver determination as appropriate.38 MIAO will work with ITA and agencies to develop 
standard processes to expedite this required assessment, such as by ensuring agencies know how 
to easily access lists of dumped or injuriously subsidized products.  

c. General Applicability Waivers 

The term “general applicability waiver” refers to a waiver that applies generally across 
multiple awards. A general applicability waiver can be “product-specific” (e.g., applies only to a 
product or category of products) or “non-product specific” (e.g., applies to all “manufactured 
products”). 

General applicability waivers should be issued only when necessary to advance an 
agency’s missions and goals, consistent with IIJA, the Executive Order, and this guidance. For 
example, an agency might issue a general waiver for a product for which there are well-
established domestic sourcing challenges. General applicability waivers will require appropriate 
justification from the Federal agency. 

Federal agencies with one or more existing general applicability waivers, including 
public interest waivers, must review such waivers within five years of the date on which the 
waiver was issued. Agencies issuing new general applicability waivers must review such 
waivers at least every five years from the date of issuance.  Agencies are encouraged to review 
general applicability waivers more frequently, when appropriate. In conducting a review of any 
general applicability waiver, the head of a Federal agency shall— 

(A)publish in the Federal Register a notice that— 
(i) describes the justification for a general applicability waiver; and 
(ii) requests public comments for a period of not less than 30 days on the 
continued need for a general applicability waiver; and 

(B) publish in the Federal Register a determination on whether to continue or discontinue 
the general applicability waiver, considering the comments received in response to 
the notice published under paragraph (A).39 

36 IIJA, § 70937(c)(2)(C). 
37 Executive Order, § 5. 
38 Executive Order, § 5. 
39 IIJA, § 70914(d)(1) & (2). 
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For a period of five years beginning on the date of enactment of the Act, paragraphs (A) 
and (B) above shall not apply to any product-specific general applicability waiver that was issued 
more than 180 days before November 15, 2021.40 

By no later than November 15, 2022, agencies with existing, non-product specific general 
applicability waivers that were issued more than five years before November 15, 2021 should 
promptly commence review of each such waiver by publishing a Federal Register notice as 
required in section 70914(d)(2)(A) of the IIJA. Should the review justify retaining the waiver, 
agencies should consider narrowing the waiver in a manner that would support supply chain 
resilience and boost incentives to manufacture key products domestically, as appropriate. 

To ensure prompt commencement of projects funded by IIJA, MIAO plans to work with 
agencies to expedite consideration of general applicability waivers for products or categories of 
products for which domestic sourcing challenges have been well documented. Agencies should 
align such waivers with complementary policies, such as work to boost supply chain resiliency 
and domestic employment. General applicability waivers should include appropriate expiration 
dates designed to ensure that, once available, Buy America qualifying products receive 
appropriate consideration. 

VIII. Preliminary Guidance for Construction Materials 

For construction materials, the Act requires that, not later than 180 days after November 
15, 2021, OMB must issue standards that define the term “all manufacturing processes” in the 
case of construction materials.  These standards must require that each manufacturing process 
required for the manufacture of the construction material and the inputs of the construction 
material occurs in the United States. They must also reflect efforts to maximize the direct and 
indirect jobs benefited or created in the production of the construction material.41 

Although the deadline to issue such guidance has not yet passed, OMB is providing 
preliminary and non-binding guidance to assist agencies in determining which materials are 
construction materials so that agencies can begin applying Buy America requirements to those 
materials. This preliminary guidance addresses the requirements as set forth in section 70915(b) 
of the IIJA while providing sufficient time for OMB to receive additional stakeholder input. 

The IIJA finds that “construction materials” includes an article, material, or supply— 
other than an item of primarily iron or steel; a manufactured product; cement and cementitious 
materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or additives42— 
that is or consists primarily of: 

• non-ferrous metals; 
• plastic and polymer-based products (including polyvinylchloride, composite building 

materials, and polymers used in fiber optic cables); 
• glass (including optic glass); 

40 IIJA, § 70914(d)(3). 
41 IIJA, § 70915(b). 
42 IIJA, § 70917(c)(1). 
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• lumber; or 
• drywall.43 

To provide clarity to item, product, and material manufacturers and processers, we note 
that items that consist of two or more of the listed materials that have been combined together 
through a manufacturing process, and items that include at least one of the listed materials 
combined with a material that is not listed through a manufacturing process, should be treated as 
manufactured products, rather than as construction materials. For example, a plastic framed 
sliding window should be treated as a manufactured product while plate glass should be treated 
as a construction material. 

Pending OMB’s issuance of final standards on construction materials, and absent any 
existing applicable standard in law or regulation that meets or exceeds these preliminary 
standards, agencies should consider “all manufacturing processes” for construction materials to 
include at least the final manufacturing process and the immediately preceding manufacturing 
stage for the construction material. OMB is seeking additional stakeholder input before issuing 
further guidance identifying initial manufacturing processes for construction materials that 
should be considered as part of “all manufacturing processes.” 

Agencies should consult with MIAO, as needed, to ensure that any waiver issued for 
construction materials is explicitly targeted and time-limited, in order to send a clear market 
signal that additional standards for “all manufacturing processes” in the case of construction 
materials will be forthcoming. 

43 See IIJA, § 70911(5). 
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Appendix I: Example of Award Term - Required Use of American Iron, Steel, 
Manufactured Products, and Construction Materials 

Where applicable, the Federal agency must include appropriate terms and conditions in 
all awards, in accordance with applicable legal requirements and its established procedures, in 
order to effectuate the requirements of the Act and this guidance. The following is sample 
language. 

To achieve the greatest possible consistency across agencies and programs, agencies 
should send their proposed terms and conditions to MIAO for review prior to incorporating them 
into applicable awards.  Agencies should begin including appropriate language in NOFOs 
published before May 14, 2022 to provide applicants fair notice of the Buy America conditions 
that will apply to funds obligated on or after that date. 

** ** ** 

Recipients of an award of Federal financial assistance from a program for infrastructure 
are hereby notified that none of the funds provided under this award may be used for a project 
for infrastructure unless: 

(1) all iron and steel used in the project are produced in the United States--this means all 
manufacturing processes, from the initial melting stage through the application of 
coatings, occurred in the United States; 

(2) all manufactured products used in the project are produced in the United States—this 
means the manufactured product was manufactured in the United States; and the cost 
of the components of the manufactured product that are mined, produced, or 
manufactured in the United States is greater than 55 percent of the total cost of all 
components of the manufactured product, unless another standard for determining the 
minimum amount of domestic content of the manufactured product has been 
established under applicable law or regulation; and 

(3) all construction materials44 are manufactured in the United States—this means that all 
manufacturing processes for the construction material occurred in the United States. 

The Buy America preference only applies to articles, materials, and supplies that are 
consumed in, incorporated into, or affixed to an infrastructure project.  As such, it does not apply 
to tools, equipment, and supplies, such as temporary scaffolding, brought to the construction site 
and removed at or before the completion of the infrastructure project.  Nor does a Buy America 
preference apply to equipment and furnishings, such as movable chairs, desks, and portable 
computer equipment, that are used at or within the finished infrastructure project, but are not an 
integral part of the structure or permanently affixed to the infrastructure project. 

44 Excludes cement and cementitious materials, aggregates such as stone, sand, or gravel, or aggregate binding agents or additives. 
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Waivers 
When necessary, recipients may apply for, and the agency may grant, a waiver from these 

requirements. The agency should notify the recipient for information on the process for 
requesting a waiver from these requirements. 

(a) When the Federal agency has made a determination that one of the following exceptions 
applies, the awarding official may waive the application of the domestic content 
procurement preference in any case in which the agency determines that: 

(1) applying the domestic content procurement preference would be inconsistent with the 
public interest; 

(2) the types of iron, steel, manufactured products, or construction materials are not 
produced in the United States in sufficient and reasonably available quantities or of a 
satisfactory quality; or 

(3) the inclusion of iron, steel, manufactured products, or construction materials 
produced in the United States will increase the cost of the overall project by more 
than 25 percent. 

A request to waive the application of the domestic content procurement preference must 
be in writing.  The agency will provide instructions on the format, contents, and supporting 
materials required for any waiver request. Waiver requests are subject to public comment 
periods of no less than 15 days and must be reviewed by the Made in America Office.  

There may be instances where an award qualifies, in whole or in part, for an existing 
waiver described at [link to awarding agency web site with information on currently applicable 
general applicability waivers]. 

Definitions45 

“Construction materials” includes an article, material, or supply—other than an item of primarily 
iron or steel; a manufactured product; cement and cementitious materials; aggregates such as 
stone, sand, or gravel; or aggregate binding agents or additives46—that is or consists primarily 
of: 

• non-ferrous metals; 
• plastic and polymer-based products (including polyvinylchloride, composite building 

materials, and polymers used in fiber optic cables); 
• glass (including optic glass); 
• lumber; or 
• drywall. 

45 Federal agencies may choose to provide definitions on a public-facing website and reference that website in the terms and conditions, rather 
than including all definitions in the terms and conditions itself. If an agency chooses to do provide definitions on a public-facing website, it is not 
considered a deviation from the terms and conditions provided and does not need to be reviewed by OMB.
46 IIJA, § 70917(c)(1). 
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“Domestic content procurement preference’’ means all iron and steel used in the project are 
produced in the United States; the manufactured products used in the project are produced in the 
United States; or the construction materials used in the project are produced in the United States. 

“Infrastructure” includes, at a minimum, the structures, facilities, and equipment for, in the 
United States, roads, highways, and bridges; public transportation; dams, ports, harbors, and 
other maritime facilities; intercity passenger and freight railroads; freight and intermodal 
facilities; airports; water systems, including drinking water and wastewater systems; electrical 
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real 
property. Infrastructure includes facilities that generate, transport, and distribute energy. 

‘‘Project’’ means the construction, alteration, maintenance, or repair of infrastructure in the 
United States. 
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